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Mining Statute of July 26, 1866. 

Chap. CCLXII. — An Act granting the right of way to 
ditch and canal owners over the public lands, and for 
other purposes. 

Be it enacted by the Senate and House of Bepresentatives of 
the United States of America, in Congress assembled, That the 
mineral lands of the public domain, both surveyed and un- 
surveyed, are hereby declared to be free and open to explor- 
ation and occupation by all citizens of the United States, 
and those who have declared their intention to become 
citizens, subject to such regulations as may be prescribed 
by law, and subject also to the local customs or rules of 
miners in the several mining districts, so far as the same 
^ a Xil2kJ2£ * n conflict with the laws of the United States. 

epealed _ 

Sec. 2 . And be it further enacted, That whenever any per- 
son, or association of persons, claims a vein or lode of 
quartz, ox other rock in place, bearing gold, silver, cinna- 
bar, or copper, having previously occupied 'and improved 
the same according to the local customs or rules of miners 
in the district where the same is situated, and having 
expended, in actual labor and improvements thereon, an 
amount of not less than one thousand dollars, and in regard 
to whose possession there is no controversy or opposing 
claim, it shall and may be lawful for said claimant, or asso- 
ciation of claimants, to file in the local land office a 
diagram of the same, so extended, laterally or otherwise, 
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4 UNITED STATES./ [July 26, 1866. 

as to conform to the local laws, cuatoms, and rules of min- 
ers, and to enter such tract and receive a patent therefor, 
granting such mine, together witji the right to follow such 
vein or lode, with its dips, angles, and variations, to any 
depth, although it may enter tfie land adjoining, which land, 
adjoining shall be sold subjec^o this condition. [Repealed.] 

Sec. 3. And be it further ffmcted, That upon the filing of 
the diagram as provided iri the second section of this act, 
and posting the same in a conspicuous place on the claim, 
together with a notice o£ intention to apply for a patent, 
the Register of the Lai^ Office shall publish a notice of 
the same in a newspaper published nearest to the location 
of said claim, and shaft also post such notice in his office 
for the period of nini&y days; and after the expiration of 
such period, if no inverse claim shall have been filed, it 
shall oe the duty *? *Jhe Surveyor-general upon application 
of the party, W- su. rev the premises and make a plat 
thereof, indorsed with his approval, designating the number 
and description of the location, the value of the labor and 
improvements, and the character of the vein exposed; and 
upon the payment to the proper officer of five dollars per 
acre, together with the cost of such survey, plat, and notice, 
and giving satisfactory evidence that said diagram and 
notice have been posted on the claim during said period of 
ninety days, the Register of the Land Office shall transmit 
to the General Land Office said plat, survey, and descrip- 
tion, and a patent shall issue for the same thereupon . But 
said plat, survey, or description shall in no case cover more 
than one vein or lode, and no patent shall issue for more 
than one vein or lode, which shall be expressed in the pat-^ 
ent issued. [Repealed.] 

Sec. 4. And be it further enacted, That when such loca- 
tion and entry of a mine shall be upon unsurveyed lands, it 
shall and may be lawful, after the extension thereto of the 
public surveys, to adjust the surveys to the limits of the 
premises according to the location and possession of the 
plat aforesaid; and the Surveyor-general may, in extending 
the surveys, vary the same from a rectangular form, to suit 
the circumstances of the country and the local rules, laws, 
and customs of miners; Provided, that no location hereafter 
made shall exceed two hundred feet in length along the vein 
for each locator, with an additional claim for discovery to 
the discoverer of the lode, with the right to follow such vein 
to any depth, with all its dips, variations, and angles, 
together with a reasonable quantity of surface, for the con- 
venient working of the same, as fixed by local rules; And, 
frrovided further, that no person may make more than one 
ocation on the same lode, and not more than three thou- 
sand feet shall be taken in any one claim by any association 
of persons. [Repealed.] 



July 26, 1866.] MINING STATUTES. 5 

Sec. 5. And be it further enacted, That, as a further con- 
dition of sale, in the absence of necessary legislation by 
Congress, the local Legislature of any State or Territory 
may provide rules for working mines, involving easements, 
drainage, or other necessary means to their complete devel- 
opment; and those conditions shall be fully expressed in 
the patent. 

Sec. 6. And be it further enacted, That whenever any ad- 
verse claimants to any mine, located and claimed as afore- 
said, shall appear before the approval of the survey, as 
provided in the third section of this act, all proceedings 
shall be stayed until final settlement and adjudication, in 
the courts of competent jurisdiction, of the rights of pos- 
session to such claim, when a patent may issue as in other 
cases. [Repealed.] 

Sec. 1. And be it further enacted. That the President of 
the United States be, and is hereby, authorized to establish 
additional land districts, and to appoint the necessary offi- 
cers under existing laws, whenever he may deem the same 
necessary for the public convenience in executing the pro- 
visions of this act. 

Sec. 8. And be it further enacted, That the right of way 
for the construction of highways over public lands, not 
reserved for public uses, is hereby granted. 

Sec. 9. And be it further enacted. That whenever, by pri- 
ority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested 
and accrued, and the same are recognized and acknowledged 
by the local customs, laws, and the decisions of courts, the 
possessors and owners of such vested rights shall be main- 
tained and protected in the same; and the right of way for 
the construction of ditches and canals for the purposes 
aforesaid is hereby acknowledged and confirmed; Provided^ 
however, that whenever, after the passage of this act, any 
person or persons shall, in the construction of any ditch or 
canal, injure or damage the possession of any settler on the 
public domain, the party committing such injury or damage 
shall be liable to the party injured for such injury or 
damage. 

Sec. 10 . And be it further enacted, That whenever, prior 
to the passage of this act, upon the lands heretofore desig- 
nated as mineral lands, which have been excluded from 
survey and sale, there have been homesteads made by citi- 
zens of the United States, or persons who have declared 
their intention to become citizens, which homesteads have 
been made, improved, and used for agricultural purposes, 
and upon which there have been no valuable mines of gold, 
silver, cinnabar, or copper discovered, and which are prop- 
erly agricultural lands, the said settlers or owners of such 
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4 UNITED STATES/ [July 26, 1866. 

as to conform to the local laws, customs, and rules of min- 
ers, and to enter such tract and receive a patent therefor, 
granting such mine, together wilgi the right to follow such 
vein or lode, with its dips, angles, and variations, to any 
depth, although it may enter the land adjoining, which land, 
adjoining shall be sold subjec^«o this condition. [Repealed. ] 

Sec. 3. And be it further ffiacted, That upon the filing of 
the diagram as provided inj the second section of this act, 
and posting the same in a Conspicuous place on the claim, 
together with a notice ol*' intention to apply for a patent, 
the Register of the Lan^ Office shall puDlish a notice of 
the same in a newspaper published nearest to the location 
of said claim, and shall also post such notice in his office 
for the period of nin/Sy days; and after the expiration of 
such period, if no £ Averse claim shall have been filed, it 
shall oe the duty & *he Surveyor-general upon application 
of the party, W su< rev the premises and make a plat 
thereof, indorsed with, his approval, designating the number 
and description of the location, the value of the labor and 
improvements, and the character of the vein exposed; and 
upon the payment to the proper officer of five dollars per 
acre, together with the cost of such survey, plat, and notice, 
and giving satisfactory evidence that said diagram and 
notice have been posted on the claim during said period of 
ninety days, the Register of the Land Office shall transmit 
to the General Land Office said plat, survey, and descrip- 
tion, and a patent shall issue for the same thereupon . But 
said plat, survey, or description shall in no case cover more 
than one vein or lode, and no patent shall issue for more 
than one vein or lode, which shall be expressed in the pat- 
ent issued. [Repealed.] 

Sec. 4. And be it further enacted. That when such loca- 
tion and entry of a mine shall be upon unsurveyed lands, it 
shall and may be lawful, after the extension thereto of the 
public surveys, to adjust the surveys to the limits of the 
premises according to the location and possession of the 
plat aforesaid; and the Surveyor-general may, in extending 
the surveys, vary the same from a rectangular form, to suit 
the circumstances of the country and the local rules, laws, 
and customs of miners; Provided, that no location hereafter 
made shall exceed two hundred feet in length along the vein 
for each locator, with an additional claim for discovery to 
the discoverer of the lode, with the right to follow such vein 
to any depth, with all its dips, variations, and angles, 
together with a reasonable quantity of surface, for the con- 
venient working of the same, as fixed by local rules; And, 
{rrovided further, that no person may make more than one 
ocation on the same lode, and not more than three thou- 
sand feet shall be taken in any one claim by any association 
of persons. [Repealed.] 
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Sec. 5. And be it further enacted, That, as a further con- 
dition of sale, in the absence of necessary legislation by 
Congress, the local Legislature of any State or Territory 
may provide rules for working mines, involving easements, 
drainage, or other necessary means to their complete devel- 
opment; and those conditions shall be fully expressed in 
the patent. 

Seo. 6. And be it further enacted. That whenever any ad- 
verse claimants to any mine, located and claimed as afore- 
said, shall appear before the approval of the survey, as 
provided in the third section of this act, all proceedings 
shall be stayed until final settlement and adjudication, in 
the courts of competent jurisdiction, of the rights of pos- 
session to such claim, when a patent may issue as in other 
cases. [Repealed.^ 

Sec. 77 And be it further enacted, That the President of 
the United States be, and is hereby, authorized to establish 
additional land districts, and to appoint the necessary offi- 
cers under existing laws, whenever he may deem the same 
necessary for the public convenience in executing the pro- 
visions of this act. 

Sec. 8. And be it further enacted, That the right of way 
for the construction of highways over public lands, not 
reserved for public uses, is hereby granted. 

Sec. 9. And be it further enacted, That whenever, by pri- 
ority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested 
and accrued, and the same are recognized and acknowledged 
by the local customs, laws, and the decisions of courts, the 
possessors and owners of such vested rights shall be main- 
tained and protected in the same; and the right of way for 
the construction of ditches and canals for the purposes 
aforesaid is hereby acknowledged and confirmed; Provided^ 
however, that whenever, after the passage of this act, any 
person or persons shall, in the construction of any ditch or 
canal, injure or damage the possession of any settler on the 
public domain, the party committing such injury or damage 
shall be liable to the party injured for such injury or 
damage. 

Sec. 10 . And be it further enacted. That whenever, prior 
to the passage of this act, upon the lands heretofore desig- 
nated as mineral lands, which have been excluded from 
survey and sale, there have been homesteads made by citi- 
zens of the United States, or persons who have declared 
their intention to become citizens, which homesteads have 
been made, improved, and used for agricultural purposes, 
and upon which there have been no valuable mines of gold, 
silver, cinnabar, or copper discovered, and which are prop- 
erly agricultural lands, the said settlers or owners of such 
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homesteads shall have a right of pre-emption thereto, and 
shall be entitled to purchase the same at the price of one 
dollar and twenty-five cents per acre, and in quantity not to 
exceed one hundred and sixty acres; or said parties may 
avail themselves of the provisions of the Act of Congress, 
approved May twenty, eighteen hundred and sixty-two, en- 
titled "An act to secure homesteads to actual settlers on the 
public domain," and acts amendatory thereof. 

Sec. 11. And be it further enacted, That upon the survey 
of the lands aforesaid, the Secretary of the Interior may 
designate and set apart such portions of the said lands as 
are clearly agricultural lands, which lands shall thereafter 
be subject to pre-emption and sale as other public lands of 
the United States, and subject to all the laws and regula- 
tions applicable to the same. 

Approved, July 26, 1866. 
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Mining Statute of July 9, 1870. 

Chap. CCXXXV. — An Act to amend " An Act granting the 
right of way to ditch and canal owners over the public 
lands, and for other purposes." 

Be it enacted by the Senate and Home of Representatives of 
the United States of America in Congress assembled, That the 
act granting the right of way to ditch and canal owners over 
the public lands, and for other purposes, approved July 
twenty-six, eighteen hundred and sixty-six, be, and the 
same is hereby amended, by adding thereto the following 
additional sections, numbered twelve, thirteen, fourteen, 
fifteen, sixteen, and seventeen, respectively, which shall 
hereafter constitute and form a part of the aforesaid act. 

Sec. 12. And be it further enacted. That claims usually 
called "placers," including all forms of deposit, excepting 
veins of quartz, or other rock in place, shall be subject to 
entry and patent under this act, under like circumstances 
and conditions, and upon similar proceedings, as are pro- 
vided for vein - or loae claims ; Provided, that where the 
lands have been previously surveyed by the United States, 
the entry, in its exterior limits, shall conform to the legal 
subdivisions of the public lands, no further survey or plat 
in such case being required, and the lands may be paid for 
at the ra,te of two dollars and fifty cents per acre ; Provided, 
further, that legal subdivisions of forty acres may be sub- 
divided into ten-acre tracts ; and that two or more persons, 
or associations of persons, having contiguous claims of any 
size, although such claims may be less than ten acres each, 
may make joint entry thereof; And, provided further, that 
no location of a placer claim, hereafter made, shall exceed 
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one hundred and sixty acres for any one person or associa- 
tion of persons, which location shall conform to the United | 
States surveys : and nothing in this section contained shall 
defeat or impair any bona fide pre-emption or homestead 
claim upon agricultural lanas, or authorize the sale of the 
improvements of any bona fide settler to any purchaser. . 

Sec. 13. And be it further enacted, That where said per- 
son or association, they and their grantors, shall have held 
and worked their said claims for a period equal to the time 
prescribed by the statute of limitations for mining claims 
of the State or Territory where the same may be situated, 
evidence of such possession and working of the claims for 
such period shall be sufficient to establish a right to a pat- 
ent thereto under this act, in the absence of any adverse 
claim ; Provided, however, that nothing in this act shall be 
deemed to impair any lien which may have attached in any 
way whatever to % any mining claim or property thereto at- 
tached prior to the issuance of a patent. 

Sec. 14. And be it further enacted. That all ex-parte affi- 
davits required to be made under this act, or the act of 
which it is amendatory, may be verified before any officer 
authorized to administer oaths within the land district where 
the claims may be situated. 

Sec. 15. And be it further enacted, That Eegisters and 
Receivers shall receive the same fees for services under this 
act as are provided by law for like services under other acts 
of Congress ; and that effect shall be given to the foregoing 
\act according to such regulations as may be prescribed by 
the Commissioner of the General Land Office. 

Sec. 16. And be it further enacted, That so much of the 
act of March third, eighteen hundred and fifty-three, enti- 
tled "An Act to provide for the survey of the public lands 
of California, the granting of pre-emption rights, and for 
other purposes," as provides that none other than township 
lines shall be surveyed where the lands are mineral, is 
hereby repealed. And the public surveys are hereby ex- 
tended over all such lands ; Provided, that all subdividing 
of the surveyed lands into lots of less than one hundred 
and sixty acres may be done by county and local surveyors 
at the expense of the claimants ; And, provided further, that 
nothing herein contained shall require the survey of waste 
or useless land. 

Sec. 17. And be it further enacted, That none of the rights 
conferred bisections five, eight, and nine of the act of which 
this is amendatory shall be abrogated by this act ; and the 
same are .hereby extended to all Publ ie-J^nds affected by 
.this ac t ; and all patents granted, or pre-emption or home- 
steads allowed, shall be subject to any vested and accrued 
water rights, or rights to ditches and reservoirs used in 
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connection with such water rights as may have been ac- 
quired under or recognized by the ninth section of the act 
of which this act is amendatory. But nothing in this act 
shall be construed to repeal, impair, or in any way affect 
the provisions of the " Act granting to A. Sutro the right 
of way and other privileges to aid in the construction of a 
draining and exploring tunnel to the Gomstock lode, in the 
State of Nevada," approved July twenty-fifth, eighteen hun- 
dred and sixty-six. 
Approved July 9, 1870. 



Mining Statute of May 10, 1872. 

An Act to promote the development of the mining re- 
sources of the United States. 

Be it enacted by the Senate and House of Representatives of 
the United States of America, in Congress a&embled, That all 
valuable mineral deposits in land belonging to the United 
States, both surveyed and unsurveyed, are hereby declared 
to be free and open to exploration and purchase, and the 
*+ lands in which they are found to occupation and purchase, 
by citizens of the United States, and those who have de- 
clared their intention, to become such, under regulations 
prescribed by law, and according to the local customs or 
rules of miners, in the several mining districts, so far as 
the same are applicable and not inconsistent with the laws 
of the United States. 

Sec. 2. That mining claims upon veins or lodes of 
quartz or other rock in place, bearing gold, silver, cinna- 
bar, lead, tin, copper, or other valuable deposits heretofore 
located, shall be governed, as to length along the vein or 
lode, by the customs, regulations, and laws in force at the 
date of their location. A mining claim located after the 
passage of this act, whether located by one or more persons, 
may equal, but shall not exceed, one thousand five hundred 
feet in length along the vein or lode; but no location of a 
S| mining claim shall be made until the discovery of the vein 
or lode within the limits of the claim located. No claim 
shall extend more than three hundred feet on each side of 
the middle of the vein at the surface, nor shall any claim 
be limited, by any mining regulation, to less that twenty- 
five feet on each side of the middle of the vein at the sur- 
face, except where adverse rights existing at the passage of 
this act snail render such limitation necessary. The end 
lines of each claim shall be parallel to each other. 

Sec. 3. That the locators of all mining locations hereto- 
fore made, or which shall hereafter be made, on any mineral 
vein, lode, or ledge, situated on the public clomain, their 



May 10, 1872.] MININGK STATUTES. 9 

heirs: and assigns, where no adverse claim exists at 
the passage of this act, so long as they comply with 
the laws of the United States and the State, Territorial, 
and local regulations, not in conflict with said laws 
of the United States, governing their possessory title, 
shall have the exclusive right of possession and enjoy- 
ment of all the surface included within the lines of their 
locations, and of all veins, lodes, and ledges, throughout 
their entire depth, the top or apex of which lies inside of 
such surface lines extended downward vertically, although 
such veins, lodes, or ledges may so far depart from a per- 
pendicular in their course downward as to extend outside 
the vertical side-lines of said surface locations : Provided, 
that their right of possession to such outside parts of such 
veins or ledges shall be confined to such portions thereof as 
lie between vertical planes drawn downward as aforesaid, 
through the end-lines of their locations, so continued in 
their own direction that such planes will intersect such ex- 
terior parts of said veins or ledges. And, provided further, 
That nothing in this section shall authorize the locator or 
possessor of a vein or lode which extends, in its downward 
course, beyond the vertical lines of his claim, to enter upon 
the surface of a claim owned or possessed by another. 

Sec. 4. That where a tunnel is run for the development 
of a vein or lode, or for the discovery of mines, the owners 
of such tunnel shall have the right of possession of all veins 
or lodes within three thousand feet from the face of such 
tunnel, on the line thereof, not previously known to exist, 
discovered in such tunnel, to the same extent as if discov- 
ered from the surface; and locations on the lines of such 
tunnel of veins or lodes not appearing on the surface, made 
by other parties after the commencement of the tunnel, and 
while the same is being prosecuted with reasonable dili- 
gence,, shall be invalid; but failure to prosecute the work 
on the tunnel for six months shall be considered as an 
abandonment of the right to all undiscovered veins on the 
line of said tunnel. 

Sec. 5. That the miners of each mining district may 
make rules and regulations, not in conflict with the laws of 
the United States, or with the laws of the State or Territory 
in which the district is situated, governing the location, 
manner of recording, amount of work necessary to hold 
possession of a mining claim, subject to the following re- ^ 

auirements: The location must be distinctly marked on 
le ground so that its boundaries can be readily traced. 
All records of mining claims hereafter made shall contain 
the name or names of the locators, the date of the location, . 
and such a description of the claim or claims, located by 
reference to some natural object or permanent monument* 
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as will identify the claim. On each claim located after the 
passage of this act, and until a patent shall have been issued 
therefor, not less than one hundred dollars worth of labor 
shall be performed, or improvements made during each 
year. On all claims located prior to the passage of this 
act,, ten dollars worth of labor shall be performed or im- 

{ movements made each year for each one hundred feet in 
ength along the vein, until a patent shall have been issued 
therefor; but where such claims are held in common, such 
expenditure may be made upon any one claim; and upon a 
failure to comply with these conditions, the claim or mine 
upon which such failure occurred shall be opened to reloca- 
tion in the same manner as if no location of the same had 
ever been made : Provided, that the original locators, their 
heirs, assigns, or legal representatives, have not resumed 
work upon the claim after such failure and before such 
location. Upon the failure of any one of several co-owners 
to contribute his proportion of the expenditures required 
by this act, the co-owners who have performed the labor or 
made the improvements may, at the expiration of the year, 
give such delinquent co-owner personal notice in writing, 
or notice by publication in the newspaper published nearest 
the claim, for at least once a week for ninety days, and if, 
at the expiration of ninety days after such notice in writing 
or by pufclication, such delinquent should fail or refuse to 
contribute his proportion to comply with this act, his inter- 
est in the claim shall become the property of his co-owners 
who have made the required expenditures. 

Sec. 6. That a patent for any land claimed and located 
for valuable deposits may be obtained in the following 
manner : Any person, association, or corporation, author- 
A ized to locate a claim under this act, having claimed and 
<?~ located a piece of land for such purposes, who has, or have, 
complied with the terms of this act, may file in; the proper 
land office an applicatiorftfor a patent, under o^fth, showing 
§uch compliance, together with a plat and field-notes of the 
claim or claims in common, made by or under the direction 
of the United States Surveyor-general, showing accurately 
the boundaries of the claim or claims, which shall be dis- 
tinctly marked by monuments on the grounds, and shall 
pogt a copy of such plat, together with a notice of such ap- 
plication for a patent, in a conspicuous place on the land 
embraced in such plat, previous to the filing of the applica- 
tion for a patent, and shall file an affidavit of at least two 
persons, that such notice has been duly posted as aforesaid* 
and shall file a copy of said notice in such land office, and 
shall thereupon be entitled to a patent for said land in the 
manner following : The Register of the land office, upon 
the filing of such application, plat, and fiqld-notes, notices, 
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and affidavits, shall publish a notice that such application 
has been made, for the period of sixty days, in a newspaper 
to be by him designated as published nearest to said claim ; 
and he shall also post such notice in his office for the same 
period. The claimant, at the time of filing his application, 
or at any time thereafter, within the sixty days of publica- 
tion, shall file with the Register a certificate of the United 
States Surveyor-general that five hundred dollars worth of 
labor has been expended, or improvements made upon the 
claim by himself or grantors ; that the plat is correct, with 
such further description by such reference to natural ob- 
jects or permanent monuments as shall identify the claim, 
and furnish an a ccurat e descrip tion to be incorporated iq 
t&Tpffie lit: — AtfT3Te"expiration of the sfi^jdiJys of publica- 
/RcrnT-the claimant shall file his affidavit, showing that the 
plat and notice have been posted in a conspicuous place on 
the claim during said period of publication. If no adverse 
claim shall have been filed with the Register and the Re- 
ceiver of the proper land office at the expiration of the 
sixty days of publication, it shall be assumed that the ap- 
plicant is entitled to a patent, upon the payment to the 
proper officer of five dollars per acre, and that no adverse 
claim exists, and thereafter no objection from third parties 
to the issuance of a patent shall be he*trd, except it be 
shown that the applicant has failed to comply with this 
act. 

Sec. 7. That where an adverse claim shall be filed dur- 
ing the period of publication, it shall be upon oath of the 
person or persons making the same, and shall show the nat- 
ure, boundaries, and extent of jsuch adverse claim : and all 
proceedings, except the publication, of notice, and making 
and filing of the affidavit thereof, shall be stayed until the 
controversy shall have been settled or decided by a Court *^L 
of competent jurisdiction, or the adverse claim waived. It 
shall be the duty of the adverse claimant, within thirty days 
after filing his claim, to commence proceedings in a court 
of competent jurisdiction, to determine the question of the 
right of possession, and prosecute the same with reasonable 
diligence to final judgment ; and a failure to do so shall be 
a waiver of his adverse claim. After such judgment shall 
have been rendered, the party entitled to the possession of 
the claim, or any portion thereof, may, without giving fur- 
ther notice, file a certified copy of the judgment-roll with 
the Register of the land office, together with the certificate 
of the Surveyor-general that the requisite amount of labor 
has been expended, or improvements made thereon, and 
the description required in other cases, and shall pay to the 
Receiver five dollars per acre for his claim, together with 
the proper fees, whereupon the whole proceedings and the 
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judgment-roll shall be certified by the Begister to the Com- 
missioner of the General Land Office, and a patent shall 
issue thereon for the claim, or such portion thereof as 
the applicant shall appear, from the decision of the 
court, to rightly possess. If it shall appear, from the 
decision of the court, that several parties are entitled to 
separate and different portions of the claim, each party 
may pay for his portion of the claim, with the proper fees, 
and nle the certificate and description by the Surveyor- 
general, whereupon the Begister shall certify the proceed- 
mgs and judgment-roll to the Commissioner of the General 
Land Office, as in the preceding case, and patents shall is- 
sue to the several parties according to their respective rights. 
Proofs of citizenship under, this act, or the acts of July 
twenty-sixth, eighteen hundred and sitty-six, and July 
ninth, eighteen hundred and seventy, in the case of an in- 
dividual, may consist of his own affidavit thereof ; and, in 
case of an association of persons unincorporated, of the 
affidavit of their authorized agent, made on his own knowl- 
edge, or upon information and belief, and in case of a cor- 
poration organized under the laws of the United States, or 
of any State or Territory of the United States, by the filing 
of a certified copy of tneir charter or certificate of incor- 
poration ; and nothing herein contained shall be construed 
to prevent the alienation of the title conveyed by a patent 
for a mining claim to any person whatever. 

Sec. 8. That the description of vein or lode claims, upon 
surveyed lands, shall designate the location of the claim 
with reference to the lines of the public surveys, but need 
not conform therewith ; but where a patent shall be issued 
as aforesaid for claims upon unsurveyed lands, the Surveyor- 
general, in extending the surveys, shall adjust the same to 
the boundaries of such patented claim, according to the plat 
or description thereof, but so as in no case to interfere with 
or change the location of any such patented claim. 

Sec. 9. That sections one, two, three, four and six of an 
act entitled "An Act granting the right of way to ditch 
and canal owners over the public lands, and for other pur- 
poses," approved July twenty-sixth, eighteen hundred and 
sixty-six, are hereby repealed, but such repeal shall not affect 
existing rights. Applications for patents for mining claims 
no wpending may be prosecuted to afinal decision in the Gen- 
eral Land Office ; but in such cases, where adverse rights are 
not affected thereby, patents may issue in pursuance of the 
provisions of this act; and all patents for mining claims 
heretofore issued under the act of July twenty-sixth, eighteen 
hundred and sixty-six, shall convey all the rights and privi- 
leges conferred by this act, where no adverse rights exist at 
the time of the passage of this act. 
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Sec. 10. That the act entitled "An Act to amend an act 
granting the right of way to ditch and canal owners over 
the public lands, and for other purposes," approved July 
ninth, eighteen hundred and seventy, shall be and remain 
in full force, except as to the proceedings to obtain a pat- 
ent, which shall be similar to the proceedings prescribed 
by sections six and seven of this act for obtaining patents 
to vein or lode claims; but where said placer claims shall 
be upon surveyed lands, and conform to legal subdivision, 
no further survey or plat shall be required, and all placer 
mining claims hereafter located shall conform as near as 
practicable with the United States system of public land' ^ 

surveys and the rectangular subdivisions of such surveys, *wb *' 
and no such location snail include more than twenty acres 
for each individual claimant; but where placer claims can 
not be conformed to legal subdivisions, survey and plat 
shall be made as on unsurveyed lands; Provided, That pro- 
ceedings now pending may oe prosecuted to their final de- 
termination under existing laws; but the provisions of 
this act, when not in conflict with existing laws, shall apply 
to such cases; And, provided also. That where, by the segre- 
gation of mineral land in any legal subdivision, a quantity 
of agricultural land less than forty acres remains, said frac- 
tional portion of agricultural land may be entered by any 
party qualified by law, for homestead or pre-emption pur- 
poses. 

Sec. 11. That where the same person, association, or 
corporation, is in possession of a placer claim, and also a 
vein or lode included within the boundaries thereof, appli- 
cation shall be made for a patent for the placer claim, with 
the statement that it includes such vein or lode, and in such 
case (subject to the provisions of this act and the act enti- 
tled "An Act to amend an act granting the right of way to 
ditch and canal owners over the public lands, and for other 
purposes," approved July ninth, eighteen hundred and 
seventy) a patent shall issue for the placer claim, including 
such vein or lode, upon the payment of five dollars per acre 
for such vein or lode claim, and twenty-five feet of surface 
on each side thereof. The remainder of the placer claim, 
or any placer claim not embracing any vein or lode claim, 
shall be paid for at the rate of two dollars and fifty cents 
per acre, together with all costs of proceedings; and where a 
vein or lode, such as is described in the second section of 
this act, is known to exist within the boundaries of a placer 
claim, an application for a patent for such placer claim, 
which does not include an application for the vein or lode 
claim, shall be construed as a conclusive declaration that 
the claimant of the placer claim has no right of possession 
of the vein or lode claim; but where the existence of a vein 
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or a lode in a placer claim is not known, a patent for the 
placer claim snail convey all valuable mineral and other 
deposits within the boundaries thereof. 

Sec. 12. That the Survfeyor-general of the United States 
may appoint, in each land district containing mineral lands, 
as many competent surveyors as shall apply tor appointment 
to survey mining claims. The expenses of the survey of 
vein or lode claims, and the survey and subdivision of 
placer claims into smaller quantities than one hundred and 
sixty acres, together with the cost of publication of notices, 
shall be paid by the applicants, and tney shall be at liberty 
to obtain the same at the most reasonable rates, and they 
shall also be at liberty to employ any United States Deputy 
Surveyor to make the survey. The Commissioner of the 
General Land Office shall also have power to establish the 
maximum charges for surveys and publication of notices 
under this act; and, in case of excessive charges for publi- 
cation, he may designate any newspaper published in a land 
district where mines are situated, for the publication of 
mining notices in such district, and fix the rates to be 
charged by such paper; and, to the end that the Commis- 
sioner may be fully informed on the subject, each applicant 
shall file with the Register a sworn statement of all charges 
and thefees paid by said applicant for publication and survey, 
together with all fees and money paid the Register and the 
Eeceiver of the Land Office, which statement shall be trans- 
mitted, with the other papers in the case, to the Commis- 
sioner of the General Land Office. The fees of the Eegister 
and the Receiver shall be five dollars each for filing and 
acting upon each application for patent or adverse claim 
filed, and they shall be allowed the amount fixed by law for 
reducing testimony to writing — when done in tne Land 
Office, such fees and allowances to be paid by the respec- 
tive parties — and no other fees shall be charged by them in 
such cases. Nothing in this act shall be construed to en- 
large or affect the rights of either party in regard to any 
property in controversy at the time of the passage of this 
act, or of the act entitled "An Act granting the right of 
way to ditch and canal owners over the public lands, and 
for other purposes," approved July twenty-sixth, eighteen 
hundred and sixty-six; nor shall this act affect any right 
acquired under said act; and nothing in this act shall be 
construed to repeal, impair, or in any way affect the pro- 
visions of the act entitled "An Act granting to A. Sutro the 
right of way and other privileges to aid in the construction 
of a draining and exploring tunnel to the Comstock lode, in 
the State of Nevada," approved July twenty-fifth, eighteen 
hundred and sixty-six. 

Sec. 13. That all affidavits required to be made under 
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this act, or the act of which it is amendatory, may be veri- 
fied before any officer authorized to administer oaths within 
the land district where the claims may be situated, and all 
testimony and proofs may be. taken before any such officer, 
and, when duly certified by the officer taking the same,' 
shall have the same force and effect as if taken before the 
Register and Receiver of the Land Office. In cases of con- 
test as to the mineral or agricultural character of land, the 
testimony and proofs may be taken as herein provided, on 
personal notice of at least ten days, to the opposing party; 
or if said party cannot be found, then by publication of at 
least once a week for thirty days in a newspaper, to be 
designated by the Register of the Land Office as published 
nearest to the location of such land; and the Register shall 
require proof that such notice has been given. 

Sec. 14. That where two or more veins intersect or cross 
each other, priority of title shall govern, and such prior 
location shall be entitled to all ore or mineral contained 
within the space of intersection; Provided, however, That 
the subsequent location shall have the right of way through 
said space of intersection for the purpose of the convenient ' 
working of the said mine : And provided, also, That where 
two or more veins unite, the oldest or prior location shall 
take the vein below the point of union, including all the 
space of intersection. 

Sec." 15. That where non-mineral land, not contiguous 
to the vein or lode, is used or occupied by the proprietor 
of such vein or lode for mining or milling purposes, such 
non-adjacent surface-ground maybe 1 embraced and included 
in an application for a patent for such vein or lode, and the 
same may be patented therewith, subject to the same pre- 
liminary requirements as to survey and notice as are appli- 
cable under this act to veins or lodes; Provided, That no 
location hereafter made of such non-adjacent land shall ex- 
ceed five acres, and payment for the same must be made at 
the same rate as fixed by this act for the superfices of the 
lode. The ownef* of a quartz mill or reduction works, not 
owning a mine in connection therewith, may also receive a 
patent for his mill-site as provided in this section. 

Sec. 16. That all acts and parts of acts inconsistent 
herewith are hereby repealed; Provided, that nothing con- 
tained in this act shall be construed to impair, in any way, 
rights or interests in mining property acquired under exist- 
ing laws. 

Approved May 10, 1872. 
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DECISIONS. 



Witnesses and Testimony. 

Department of the Interior, 

General Land Office, August 15, 1868. 

Register and Receiver, TJ. S. Land Office, Helena, Montana 

Territory: 

Gentlemen: In answer to the first question in your letter 
of the 30th ultimo, you are informed that the law provides 
no compulsory process to secure the attendance of witnesses 
before Eegisters and Keceivers, neither as to proceedings 
under the mining, the pre-emption, nor the homestead acts, 
no instance being remembered of any particular difficulty 
arising from this want of power. Parties serve their own 
subpenas, and it can seldom happen that a bona fide claim- 
ant will experience any trouble in obtaining the necessary 
testimony. 

In reply to the second question, you are advised that ex- 
parte affidavits may be received generally in applications 
under the mining act; reasonable care being required on 
the part of the Eegister and Eeceiver, not to suffer them- 
selves to be imposed upon by pretended affidavits or reck- 
less or dishonest witnesses. 

The officers before whom the affidavit is made should 
usually be able to certify to the credibility of the witness; 
yet where such is not the case, and the deponent is a 
stranger to you, it will be proper for you to require his 
character for truth to be established to your satisfaction, 
before giving credit to his affidavit, in all cases where the 
question deposed to is not merely technical, but goes to the 
merits of the claim. 

The law requires that you should be satisfied of the truth 
of the testimony offered, in whatever form it may be pre- 
sented, and, in arriving at this result, ydu are not to be 
cramped by any technical rules, but are left to the exercise 
of sound judgment, and an honest, upright purpose to per- 
form your duties faithfully, doing equal and exact justice 
alike to the government employing and reposing confidence 
in you, and to the parties who are obliged to submit claims 
to your preliminary examination. 
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Where these qualities are properly exercised, they will 
frequently be more successful in accomplishing the desired 
end, than all the technicalities found in books. 

In applications under the mining act, there will not, as a 
general thing, be any adverse parties to notify of the time " 
and place of taking testimony, for the law has not charged 
the local law officers with the duty of adjusting the adverse 
claims of opposing parties. Its remedies are limited to 
mines "in regard to whose possession there is no contro- 
versy or opposing claim." The very fact then of there being 
adverse parties, shows the claim to be one for adjustment in 
the local courts, before it is in a condition to be presented 
under the mining act. 

Tour third question is answered by the act of July 2, 
1864, third section, vol . 13, page 351, Stats, at Large, in 
which Congress has prescribed the policy of not excluding 
any witness in the courts of the United States, on account 
of being a party to, or interested in, the issue tried. It is 
altogether proper that the same rule should be observed in 
proceedings before the Executive Department, and you are 
instructed to be governed by that principle. 

The weight of the evidence is of course still a matter for 
your judgment, as in all other cases where a witness may be V 

supposed to be laboring under a bias, or to have* a stronger 
motive to incline to one side more than the other, in his 
testimony. 

Very respectfully, 

Your obedient servant, 

Jos. S . Wilson, Commissioner. 



Every Person affected by a Decision should be heard. 

Department of the Interior, 

General Land Office, October 16, 1868. 

Begi8ter and Receiver, U. S. Land Office, Marywille, California: 

Gentlemen : The Schofield patent will be transmitted to 
you to-morrow accompanied by a letter of advice, referring 
among other matters to a filing upon the N.W. qr. section 
25, T. 16, N. B. 8 E. Mt. Do. Mer., by B. B. Mock, con- 
flicting with the Schofield mining claim, which letter you will 
carefully examine and see that the instructions are promptly 
carried into effect. 

It has not been thought proper to delay the preparation 
of the patent until the pre-emptor could be made a party to 
the record, notwithstanding his settlement is alleged to have 
been made in 1858, inasmuch as mineral lands are expressly 
excluded from the privileges of the pre-emption or home- 

2 
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stead laws, not only by the act of 1841, but also by the 
seventh section of the act of May 30, 1862, extending pre- 
emption rights to unsurveyed lands in California. Never- 
theless, every person affected by a decision rendered should 
have an opportunity of being heard, and as it does not ap- 
pear from the papers in this case that Mock was made 
aware of the proceedings in the Schofield application, you 
will see that such opportunity is extended to him as ex- 
plained in the letter accompanying the patent. 

********* 

Very respectfully, 

Tour obedient servant, 

Jos. S Wilson, Commissioner. 



Legality of Taxing Mining Claims while the title is in 

the United States. 

Department of the Interior, 

General Land Office, December 11, 1868. 

Geo. W. Pbobasco, Esq., Shingle Springs, California: 

Sir: In reply to your letter of October 6, 1868, request- 
ing the opinion of the Commissioner as to the legality of 
assessing and taxing mining claims, by the State authori- 
ties while the title still remains in the United States, I 
have to reply that the question submitted is one in refer- 
ence to which this office has no duties to perform, and con- 
sequently has no authority to pass upon it in any shape. 

Very respectfully, 

Jos. S. Wilson, Commissioner. 



Assignment of Patents. 

Department of the Interior, 

General Land Office, January 21, 1869. 

G. W. Wabren, Esq., 42 Court Street, Boston, Mass: 

Sir: Referring to your letter of the 14th, you are in- 
formed that there are no regulations or rules governing the 
assignment of patents issued by this office. Such patents 
are deeds conveying to the grantees the title to certain land 
previously existing in the United States; and if these par- 
ties desire to transfer to others the title thus acquired, they 
must of course conform to the laws of .the locus rei sites 
relating to the conveyance of realty.* 

Very respectfully, 

Jos. S. Wilson, Commissioner. 



i' 
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General Land Office cannot Supervise or Disregard De- 
cisions of Courts. 

Department of the- Interior, 

General Land Office, January 26, 1809. 

Hon. A. A. Sargent, 307 Delaware Av., Washington, D. C: 

Sir: * * * It may be true, for aught that this office 
knows to the contrary, that the Inimitable Co. lost its case 
in the California court, through its attorneys; but if so, 
the injury is one this office has no power to correct. It can 
neither supervise nor disregard the decisions rendered by 
such courts in cases of conflicting claims to the possession 
♦ of mining property under the local customs, and until the 
Inimitable Co. can procure a reversal of the judgment 
against it in the case above referred to, no patent can be 
issued to it for the premises in controversy in the suit be- 
tween it and the Union Copper Company. 

Very respectfully, 

Your obedient servant, 

Jos. S. Wilson, Commissioner. 



Circular Instructions Apply to all U. S. Mineral Lands. 

Department of the Interior, 

General Land Office, January 28, 1869. 

Messrs. E. Alvord & Son, Sandusky, Ohio: 

Gentlemen: Bef erring to your letter of the 4th, inquiring 
whether circulars in relation to mining claims issued from 
this office apply to other than lands surveyed and returned 
as mining lands: you are informed that they apply to all 
lands the title of which is in the United States, whether 
surveyed or unsurvejed, containing either gold, silver, cin- 
nabar, or copper, in quantities sufficient to lead to their 
development as mines, and bring them under the operation 
of the local mining customs of the respective mining dis- 
tricts. 

Very respectfully, etc., 

Jos. S. Wilson, Commissioner. 



Any Member of a Company may be Agent for all. Ap- 
plicants for Patent must have the Local Possessory 
Right. 

Department of the Interior, 

General Land Office, January 28, 1869. 

Register and Receiver IT. S. Land Office, Fairplay, Colorado: 

Gentlemen: * * * He desires to know, First — whether 
one member of a mining company can file an adverse claim 
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in behalf of the whole, or whether each member must ap- 

Eear in person before the Begister and Beceiver, as he states 
as been required in your office. If the claimants are in 
fact associated as a company, their united interests consti- 
tuting but one claim, patentable on the expenditure of but 
one thousand dollars in labor and improvements, there is no 
question as to the right of such company to appear by an 
authorized agent or attorney, and no reason appears why 
any one of the several members may not be thus authorized. 
This is the usual practice in other States and Territories, 
not only as to incorporated companies, but in respect to 
those not incorporated; and as the individuals composing 
these associations are often widely scattered, a different rule 
would frequently render proceedings under the mining act* 
impracticable. Where tne interest is of such a mutual 
character as it is in the case of these companies, there 
would seem to be no occasion for requiring . the personal 
appearance at the local office of each individual of a com- 
pany, and in adopting rules of practice, the convenience 
and ability of claimants should receive proper considera- 
tion, onerous and expensive regulations being seldom or 
never required in the administration of the public land 
system. 

Second. Mr. Luttrell further inquires whether an appli- 
cant for a patent, having no possessory claim according to 
the mining laws and regulations of' Colorado, can acquire 
title to a claim upon which he has made no improvements, 
and which, by the mining laws of the Territory, is in the 
peaceable possession of another, who, having failed to see 
the notices said to have been posted and published, 
made no appearance as an adverse claimant until after the 
expiration of the ninety days. He alleges, in respectfto 
certain applications made before you, that if notices were 
posted at all, they were put on the premises at the time of 
a deep snow, while work in the mines was suspended and the 
miners absent at their respective homes, the ninety days 
expiring before the resumption of mining operations ; that 
the description, in the newspaper notices, referred to stakes 
and other objects of such a local character that no one could 
tell by reading them what claims they embraced ; and that 
the use of the compass and chain was at the time impracti- 
cable, on account of the snow on the mountains . 

The mining act authorizes applications for patents by 
persona having previously occupied and improved their 
claims, according to the local customs and rules of miners 
in the district where the same are situated, and who have 
expended in actual labor and improvements thereon an 
amount of not less than one thousand dollars on each claim, 
and such claimants are authorized to include in their appli- 
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cations only those claims to which they have possessory 
titles, under and by virtue of such local customs, and they 
have no right to include premises to which no such posses- 
sory rights attach. Persons having no possessory rights, 
according to the mining laws and regulations of Colorado, 
and who have not made the improvements required by the 
mining act, are not authorized to apply for patents, and the 
attempt to do so is a fraud, not only against the rightful 
owners, but against the policy of the act itself. * * * 

Very respectfully, etc., 

Jos. S. Wilson, Commissioner. 



Patented Ground is subject to Entry by Adjoining 

Proprietors. 

Bepabtment of the Intebior, 

General Land Office, July 22, 1869. 

Register qnd Receiver, Sacramento, California: 

Gentlemen: This office has had under examination the 
application for patent by the Idaho Company for 3,100 
feet of the Eureka Ledge, Nevada County, California, to 
which objection has been made on the part of the Schofield 
Company, on the ground of a possible identity as to the 
location in part of the "Eureka' and "Schofield" ledges. 

Upon examination, it i? found that the 3,100 feet of the 
Eureka ledge, claimed by the Idaho Company were located 
nearly four years prior to the discovery and location of the 
Schofield claim ; and, as the latter company has already re- 
ceived a patent for as great a number of feet on the Scho- 
field ledge as our construction of the local and United States 
mining laws will permit them to take, it is not seen in what 
manner they can be injured by the patenting of the Eureka 
ledge to the Idaho Company, granting them "the right to 
follow said vein or lode, with its dips, angles, and variations, 
to any depth," etc., as expressed in our mining patents. 
The patent issued to said Schofield Company, dated the 
tenth October, 1868, expressly providing by its first condi- 
tion, that "the premises hereby conveyed are subject to 
be entered, and are hereby expressly made subject to such 
entry by any adjoining proprietors of a vein or lode of gold, 
silver, cinnabar, or copper, in exploring or operating such 
vein or lode, etc." 

It is therefore decided that a patent should issue to said 
Idaho Company for their claim (to which they have proven 
to hold the possessory right) of 3,100 linear feet along the 
Eureka lode, as applied for ; and you will so notify all 
parties in interest, giving the adverse parties thirty days 
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from date of receipt of notice to appeal from this decision 
to the Secretary of the Interior. 

Very respectfully, etc., 

Jos. S. Wilson, Commissioner. 



Sulphur Springs are not regarded as Saline or Mineral. 

DEPARTMENT OF THE INTERIOR, 

General Land Office, August 25, 1869. 

Register and Receiver, Fairplay, Colorado Territory: 

Gentlemen: The testimony shows that no mines of gold, 
silver, cinnabar, or copper, exist upon this land, but that a 
sulphur spring is situated thereon. This office does not re- 
gard sulphur springs as saline or mineral, so as to come 
within the inhibition of the statutes excluding mineral and 
saline lands from pre-emption entry or scrip location. 

Respectfully, etc., 

Jos. S. Wilson, Commissioner. 



Applicants for Different Lodes may be made Adverse 

Claimants to each other. 

Department of the Interior, 

General Land Office, Sept, 21, 1869. 

Register and Receiver, Central City, Colorado: 

Gentlemen: It appears from an affidavit of Harvey B. 
Morse, dated June 26, 1869, on file in this office that on the 
9th July, 1868, he applied for a patent in your office for the 
Ajax, or Big Indian lode; that he had the notice and dia- 
gram posted on the claim, and that the Register made the 
publication required by law; that on the 21st day of August 
following, James Burrell applied for patent for the Burrell 
lode in the vicinity of the Ajax, posting and publishing 
notices and diagrams as required; that on the 8th October 
next ensuing, said Burrell' filed an adverse claim to the 
Ajax lode, claiming that it and the Burrell lode are one 
and the same. 

On the 17th May, 1869, you forwarded the papers in the 
Burrell application indorsing the proof as satisfactory. The 
papers in the application of the Ajax, or Big Indian lode, 
although prior in date to the Burrell application, have not 
been forwarded to this office, the reason for which is sup- 
posed to be the filing of an adverse claim by Burrell, as no 
other is known. 

But you will readily perceive that, if Burrell makes him- 
self an adverse claimant to Morse, he, by the same process, 
makes Morse an adverse claimant to himself, inasmuch as 
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the Burrell claim could not conflict with the Morse claim 
without the Morse claim at the same time conflicting with 
the Burrell. Under such circumstances, how can you sus- 
pend the application for the Ajax lode and forward that of 
the Burrell lode to this office for patent? 
.,' You will please explain fully. 

Very respectfully, etc., 

Jos. S. Wilson, Commissioner. 



Local Laws govern Purchase of other parties' Locations. 

Department op the Interior, 

General Land Office, November 6, 1869. 

Thomas Lytle, Esq., Treasure City, Nevada: 

Sir: Beferring to the subject of your letter of the twenty- 
third of September last, in which you inquire if ten men 
can " locate 200 feet each on a ledge, one or two of them 
buy out all the rest, and then apply and secure a patent for 
all the ground, by showing title by deeds." I reply * * 
the only question for consideration is, whether it would be 
sanctioned by the mining regulations of Nevada. If a pur- 
chase, made in the manner you suggest, is good under the 
mining regulations of Nevada, it is good in the General 
Land Office, provided the one thousand dollars expenditure 
has been made upon it as required by the mining act. 

Very respectfully, etc., 

Jos. S. Wilson, Commissioner. 



How an Adverse Claimant may Protect his Rights. 

Department of the Interior, 

General Land Office, November 17, 1869. 

Register and Receiver U. S. Land Office, Central City, Cal: 

Gentlemen: In the case of the application of Christopher 
C. Miller and others for patent on the Mountain City lode, 
and the counter application of Tierney and others for send- 
ing it to the local courts for the adjustment of their adverse 
claim, this office decides, that the case having been once 
suspended and carried to the courts for such adjudication 
on the application of Tierney & Co., iand having been there 
dismissed for want of attention and prosecution on the part 
of said adverse claimants, cannot be stayed a second time 
for such purpose, but must now proceed upon the applica- 
tion for patent. The adverse claimants, having enjoyed the 
privileges accorded them by the statute, and having had 
their day in court, have but themselves to blame for what- 
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ever of inconvenience may result from their neglect to 
attend to their own interests. 

It is not shown that they labored under any disability to 
prosecute on account of being in the quiet and peaceable 
possession of the property claimed; for, in the first place, 
there is no satisfactory evidence that the Mountain City and 
Tierney lodes are identical; and, in the second place, if they 
were identical, there is abundant evidence that Miller and 
others occupy and have occupied a portion of it; have made 
a location of it under the mining laws of Colorado, sunk 
shafts and performed other work upon it; and if these acts 
of ownership and possession do not lay a foundation for 
ejectment, it is difficult to tell what would. 

Even if an ejectment had been impracticable, which it 
was not, there could have been no difficulty in proceeding 
in equity, either by a bill to quiet title, or an injunction to 
restrain Miller & Co. from applying for and obtaining a 
patent from the United States, or, in the event of their ob- 
taining one, constituting them trustees of the same for the 
benefit of the rightful owners of the claim, or possessory 
title, under the laws of Colorado, inasmuch as the mining 
act requires the patent to be issued only to parties having 
previously occupied and improved the claims according to 
the mining regulations in force in the respective districts. 
The pretense of want of power to prosecute is therefore 
gratuitous, and to send the case into the courts a second 
time would be, under the circumstances, trifling with the 
provisions of the mining act. 

Very respectfully, etc., 

Jos. S. Wilson, Commissioner. 



Water Rights protected by Local Laws. 

Department of the Interior, 

General Land Office, Nov. 23, 1869. 

Mr. B. L. M. Camden, 326 Walnut St., Phila., Pa. 

Sir: Referring to your letter of the 22nd, concerning a 
ditch or canal owned by you in California, submitting the 
query whether your rights to the property are not fully pro- 
tected by the ninth section of the act of July 26, 1866, com- 
monly called the mining act, I have to state that the statute 
referred to is the result of a policy on the part of Congress, 
seeking to harmonize the right of sovereignty of the soil, in- 
herent in the general government with certain possessory 
rights growing out of the peculiar condition of things found 
in the mining States and Territories of the west, which 
had become engrafted upon the public lands through the 
operation of local customs and legislative enactments. Its 
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object is to furnish a method of dealing with these conflict- 
ing interests so as not to impair the validity of either. It 
recognizes and preserves such possessory claims as are 
valid and effective under local regulations, but it does not 
create them. It substantially embodies a stipulation that 
the general government, in disposing of the public domain, 
will proceed in such a manner as to protect such rights of 
possession to the same as claimants may be entitled to, 
under such local customs, or laws, at the time of the sale 
by the United States. But these rights derive all their vi- 
tality from local regulations, the act of Congress imparts 
none. It respects those existing at the date of the sale of 
the public lands, but superadds nothing to their efficiency 
under the local laws. Take away the regulations adopted 
by miner's meetings, or local legislatures, and all rights ac- 
quired under them in respect to lands remaining unsold 
must fail. 

If, therefore, you inquire to what extent the ninth section 
of the mining act protects your property in certain water 
rights in California, or in a particular mining ditch or 
canal, the answer is, that in disposing of the public lands, 
upon which said canal is located, the United States, will, 
under said ninth section, maintain and protect such rights 
in the same as have vested and accrued by priority of pos- 
session, and which at the time of such disposal are recog- 
nized and acknowledged by the local customs, laws and de- 
cisions of the courts of California. 

In the opinion of the Commissioner, therefore, your rights 
in the matter of the canal are primarily regulated by the 
customs, laws and courts of California; and the only pro- 
tection the act of July 26, 1866, can render you, is in uphold- 
ing the integrity of these so far as they may constitute the 
foundation of any right you may have in or to such canal, 
when the general government grants the lands upon which 
it is located, with this addition, that during the time inter- 
vening between the passage of the mining act and the dis- 
posal of the land by the United States, you cannot be held 
as a trespasser on it in respect to any rights thus secured 
to you by such customs ana laws of California, or decisions 
of its courts. 

Very respectfully etc., 

Jos. S. Wilson, Commissioner. 
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Register's and Receiver's Fees for Affidavits, Certificates, 

or other Writing. 

Department of the Interior, 

General Land Office, Dec. 10, 1869. 

Begi8ter and Receiver, U. S. Land Office, Helena, Montana: 

Gentlemen : This office lias received a communication 
from Messrs. Smith & Cullen, of Helena, making inquiries 
as to the fees allowed by law to Begisters and Beceivers, 
for services under the mining aet of July 26, 1866. 

In reply to similar inquiries heretofore made, the Com- 
missioner of the General Land Office had decided, that as 
the act referred to makes no specific provisions on the sub- 
ject of fees, the question must be determined by a well 
known rule constantly applied in similar cases ; and that 
the fees chargeable under this law must be the same as are 
specifically provided for like services under other acts of 
Congress ; that the mining act is substantially a pre-emp- 
tion law; and, as the fourth and sixth sections of the act of 
March 21, 1864, amendatory of the Homestead Law, and for 
other purposes, provides that the Begister and Beceiver 
shall each be entitled to receive one dollar and fifty' cents 
for their services in acting upon pre-emption claims in Mon- 
tana and the other localities named, and shall be allowed 
jointly at the rate of twenty-two and one half cents per hun- 
dred words for the testimony which may be reduced to 
writing by them, the same act will furnish a rule regulating 
the fees allowed under the act of July 21, 1866. 

The charge of twenty-two and a half cents per hundred 
words need not be limited to what is technically called tes- 
timony in courts, but may very properly apply to all writ- 
ten matter necessary to prepare the case for administrative 
action in this office, whether the same be in the form of 
affidavits, certificates, or other appropriate and necessary 
writing, providing the same are prepared by the Begister 
and Beceiver, or according to their direction and under 
their supervision. 

Messrs. Smith & Cullen have been furnished with a copy 
of this letter. 

Very respectfully, 

Jos. S. Wilson, Commissioner. 
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The Owner of a Lode may follow it to any depth, 
although it may Enter the Land Adjoining. 

Department of the Interior, 

General Land Office, January 7, 1870. 

Register and Receiver U. S. Land Office, Sacramento , Cat*: 

Gentlemen : A number of communications have been 
received at this office from Williams & Co., objecting to a 

Safcent being issued to the Pittsburg Company on the Mt. 
oy lode, on the ground of an alleged conflict between the 
claims of these companies. 

In their protest filed with the Surveyor-general on the 
twentieth March last, Williams & Co. object: 1st. Because 
the Pittsburg Company's survey does not correctly desig- 
nate the course of the lode, the former alleging its bearing 
to be N. 71° E., or thereabouts. 2d. That the final survey 
of the Pittsburg Company differs from the preliminary one, 
and from their notice of application for patent, in this : that 
in the final survey the last course is N. z5£° W., instead of 
N. 19° W., as in the preliminary and notice. 

They contend that the lode should be cut at right angles 
with its general course, and that a line bearing N.*19° W. 
will thus cut it. They were informed that the line is in 
fact the same in both surveys, the only discrepancy consist- 
ing in an erroneous bearing having been given to it in the 
preliminary proceedings, and they now appear to have 
abandoned the objection as originally made, and insist that 
the real conflict is not on the surface, but "under ground." 
In their last communication to their attorney in this city 
they even appear to adopt the bearing of N. 25£° W. as 
designating the true boundary between themselves and 
that company, but complain that the Pittsburg Company, 
in working down in their vein, do not observe this line; 
that they treat it as having relation merely to their surface 
ground, and that they have, as a matter of fact, followed 
the ledge "under ground" far beyond this line. 

The ledge or vein, it seems, dips at an angle of 40° or 
45°, and as the boundary line between the companies on 
the surface does not cut the ledge at right angles with its 
course, but makes a smaller angle on the side of the Pitts- 
burg Company's claim, that company in descending into 
the lode will necessarily get beyond the line, unless they 
continually vary from what would be a perpendicular if the 
vein occupied a vertical position, and this it appears is 
what Williams & Co. contend the Pittsburg Company is 
obliged to do. 

It should be remembered, however, that no patent has 
yet been issued to this company, and if they are now f ol- 
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lowing the ledge in its downward progress far beyond the 
line bounding their surface ground, it is not by virtue of 
any grant emanating from this office, but under tne author- 
ity conferred by the local mining regulations; and if their 
rights in that respect are such' tnat Williams & Co. 
cannot restrain them now, when they are without patent, it 
is not easy to perceive what injury they will receive from 
the issuing of the patent, as that document will not confer 
any greater rights as to the manner of working the mine 
than are already possessed under the local rules and cus- 
toms of miners. 

No controversy exists in respect to the number of feet 
claimed on the lode, one company claiming 2,000 feet and 
the other 1,000, and both agree as to the partition post 
dividing one claim from the other. Nor is there any real 
conflict as to the surface ground, both claimants adopting 
the same identical line as a boundary between them in the 
diagrams filed with their respective applications for patents, 
one designating its bearing as N. 19° W. ; the other as N. 
25£° W., but both marking its termini by the same identi- 
cal posts. 

It is in fact as Williams <fc Co. represent it, an " under- 
ground." conflict, and one that cannot be corrected by a 
modification of the lines on the surface. Evidently such a 
conflict cannot be adjudicated in court under the sixth sec- 
tion of the mining act, for the controversy there contem- 
plated, is one in which the judicial decision would control 
the General Land Office in its subsequent action on the 
application for patent, and would lead to a modification of 
the grant one way or the other, so as to conform it to the 
decision of the court. But no such result could follow from 
the action of the court upon the question raised by Wil- 
liams & Co., because whatever might be determined there, 
the patent issued from this office would still grant "tJie 
right to follow the vein or lode with its dips, angles and varia- 
tions, to any depth, although it may enter the kind adjoining," 
the mining act authorizing the grant to be made in this 
form, and no decision of a legal tribunal can nullify this 
statutory requirement. Most assuredly a decision pro- 
ducing no change in the description of the premises, or the 
parties, can in no way control the grant contained in a pat- 
ent, for all its other formal parts are statutory and beyond 
the power of the courts. 

An applicant for a patent under the mining act may in- 
clude surface ground lying on either or both sides of the 
vein, as part of his claim, or he may apply for a patent for 
the vein alone. His rights upon the vein and in working 
into it are precisely the same, whatever may be the form of 
his surface ground., or whether he has any or none. His 
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end lines and the distance between them will be the same 
at all depths as upon the surface, no matter whether the 

{>osition of the vein is vertical, or whether it dips at a 
ess or greater angle. This lesults directly from the right 
granted to the miner by all the local mining customs, as 
well as by the national mining act, of following the vein 
with all its dips, angles, and variations; and the Pittsburg 
Company and Williams & Co. alike possess this privilege 
by the mining regulations of Nevada County, California. 

The Congressional enactment adopts in this respect the 
provisions of the mining customs, subordinating the rights 
of a patentee in respeot to the surface ground, to the more 
important rights in respect to the vein, granting the right 
to follow the latter with all its dips, angles, and variations, 
to any depth, although it may enter the land adjoining, and 
requiring the adjoining land to be sold subject to this con- 
dition. 

If the vein occupied by these companies descended ver- 
tically into the earth, no controversy would arise between 
them, it is presumed, in respect to the descending boundary, 
between their claims. The line would be a perpendicular, 
and at a depth of 1000 feet the claimants would still measure 
from such perpendicular 1000 feet in one direction and 2000 
in the other, as the extent of their respective claims, at the 
bottom of the cavity made by extracting the ore. If, then, 
we suppose such cavity to have been already made, and 
that, by a convulsion of nature, the vein should be swung 
from a vertical position to that of an angle at which it now 
dips, the cavity would then, in its last position, represent 
such a one as these contestants are now authorized to make, 
by extracting the ore from their respective portions to that 
depth, and the lines of such cavity would represent the 
lines they are now entitled to follow, either under the min- 
ing customs or the act of Congress. 

If either party is guilty of trespass on the rights of the 
other, the courts are open to them for redress, either before 
or after the issuing of a patent, and such rights are neither 
abridged nor enlarged by the patent. 

The Pittsburg Company's application, having been so long 
suspended, on account of the filing of an opposing claim 
having in fact none of the incidents of an adverse claim, 
under the sixth section of the mining act, will be carried 
into patent without further delay. 

You will notify both parties of this decision. 
Very respectfully, 

Jos. S. Wilson, Commissioner. 



30 DECISIONS BY [April 18, 1870. 



Proceedings 'when Duplicate Receiver's Receipt is Lost. 

Department op the Interior, 

General Land Office, April 18, 1870. 

Begister and Beceiver, Central City, Colorado: 

/Gentlemen : I have to acknowledge the receipt of your 
letter of the seventh instant, in which you state that you 
have received a letter from G. F. Sadd, Esq., secretary of 
the Cascade Silver Mining Company, to the effect that du- 
plicate receipt for Mineral Entry No. 11, Cascade lode, has 
been lost, and after careful and diligent search cannot be 
found, and desiring to be informed how he can obtain the 
patent. 

In reply, I would state that the patent may be transmitted 
to Mr. Sadd, upon a compliance with the following condi- 
tions, viz.: 

1st. That he furnish you with satisfactory proof, under 
the corporate seal of the company, that he is the duly elected 
Secretary thereof, and authorized to receive the patent for 
their claim ; and 

2d. His affidavit setting forth that he was in possession . 
of said duplicate receipt, No. 11, for the Cascade lode ; that 
the same has been lost ; and that, up to the present time, 
after careful and diligent search, he is unable to find it. 

This affidavit must be taken before an officer duly quali- 
fied to administer oaths, and attested by his seal ; and upon 
filing the same, with the evidence before recited, the patent 
may be sent to him, requesting an acknowledgment of its 
receipt. 

Very respectfully, 

Jos. S. Wilson, Commissioner. 



Sections Sixteen and Thirty-six, when Mineral in Char- 
acter, do not pass to the State of Nevada. 

• 

Department of the Interior, 

General Land Office, May 24, 1870. 

Begister and Beceiver U. S. Land Office, Carson City, Nevada: 

Gentlemen : In response to the Register's letter of 23d 
ultimo, inquiring as to the right of the State of Nevada to 
Sections Nos. Sixteen and Thirty-six as school lands, when 
the same are known to contain valuable minerals, I have 
to state that the question was submitted to the Secretary 
of the Interior with the views of this office thereon; the 
concurring opinion of the head of the department on the 
subject, being shown in the inclosed copy of his letter, 
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dated the twentieth instant, and you will be governed ac- 
cordingly. 

The State Register will be allowed to select other lands 
as indemnity, when School Sections Nos. Sixteen and Thirty- 
six are found to be mineral, and you will so inform him, 
furnishing him a copy of the inclosed decision, the receipt 
of which you are requested to acknowledge. 

Very respectfully, 

Jos. S. "Wilson, Commissioner. 

[INCLOSURE.] 

Department op the Interior, 

Washington, D. C, May 20, 1870. 

Sir : I have received your letter of the 10th instant, in 
relation to the right of the State of Nevada to Sections Six- 
teen and Thirty-six of each township, for School purposes, 
when such sections are found to contain mines. 

The seventh section of the enabling act of 21st March, 
1864, passed at the first session of the 38th Congress, grants 
to said State said sections, unless sold or otherwise dispos- 
ed of by any act of Congress, 

Joint resolution of the 30th January, 1865, (13 Stat. 567, ) 
declares: "That no act passed at the first session of the 
38th Congress, granting lands to States or corporations, to 
aid in the construction of roads, or for other purposes, or 
to extend the time of grants heretofore made, shall be so 
construed as to embrace mineral lands, which in all cases 
shall be, and are, reserved exclusively to the United States, 
unless otherwise specially provided in the act, or acts, 
making the grant." 

This joint resolution prescribes a rule of construction 
which, applied to the act, would exclude from its operation 
mineral lands. Such lands are reserved exclusively to the 
United States unless "otherwise specially provided" in the 
act making the grant. 

In view of this legislation, and of the considerations set 
forth in your letter, it seems to be clear that an executive 
officer must regard a section of land, No. 16 or 36 situate in 
Nevada, and "rich in minerals," as the property of the 
United States, and not as passing to the State under the 
act and should deal with it accordingly. 

Very respectfully, 

Your obedient servant, 

J. D. Cox, Secretary. 
Hon. Joseph S. Wilson, 

Commissioner of the General Land Office. 
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Purchase Money is Refimded Only when a Mistake has 

occurred. 

Depabtment of the Interior, 

General Land Office, September 14, 1870. 

Register and Receiver f Fairplay, Colorado : 

Gentlemen: I have received your letter of 20th ultimo, ' 
including one from Jas. Marshall Paul, Esq., attorney for 
the South Park Gold Mining and Exploring Company, in 
which it is stated as follows: " Having become convinced 
that patents for the Honeycomb and DeMary lodes, Mos- 
quito district, Park Co., Colorado, are not desirable at 
present, we respectfully desire that the papers in the afore- 
mentioned cases be returned to us, and the same withdrawn 
and the purchase money paid remitted to us." 

In response to this, you are requested to inform these 
applicants, that unless they decide to proceed in the cases 
referred to on the basis of our letter to you of seventeenth 
June last, their claims will remain suspended, so far as 
action in this office is concerned (unless an adverse interest 
should be asserted). And with regard to repayment of the 
purchase money, you will inform them that there is no pro- 
vision of law, or regulation of this office, by which the money 
paid for a mining claim may be refunded, when a decision 
is made reducing the extent of a claim, except for so much 
of the superficies as is not included in the reserves neces- 
sary to cause the claim to conform to the local laws and 
customs of the miners. 

When a decision is rendered, by which a claim errone- 
ously entered is reduced in size, the purchase money will be 
returned, to the extent necessary to make the payment meet 
the requirement of the law, to wit: five dollars per acre or 
fractional part of an acre, for the area actually embraced 
by the survey made, in accordance with such decision. 

Very respectfully, etc., 

Jos. £L Wilson, Commissioner. 



Number of Feet on a Lode that may be located and pur- 
chased in New Mexico. 

Depabtment of the Interior, . 

General Land Office, September 22, 1870. 

Register and Receiver V. S. Land Office, Santa Fe, New 

Mexico : 

Gentlemen: This office has examined the papers for- 
warded with the Register's letter of thirtieth July last, in 
the case of the San Augustin Mining Company's applica- 
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tion for a patent for a certain tract of mineral land in town- 
ship 22, south of range 3 east, in Dona Ana County, New 
Mexico, the said tract being claimed by these applicants, 
under the name of the " San Atigustin Mine." 

The examination has, among other things, disclosed the 
fact, that a survey of this claim was executed in the month 
of July, 1870, and that said survey was approved by the 
Surveyor-general of New Mexico, on the twenty-third of 
that month, but that prior to the latter date, viz: on the 
eighteenth day of July, 1870, S. B. Elkins, attorney for the 
"Stephenson Silver Mining Company," filed an adverse 
claim to the premises. 

You will see by the sixth section of the mining act of July, 
26, 1866, that where an adverse claimant appears before 
the approval of the survey, etc., "all proceedings shall be 
stayed until final settlement and adjudication in the courts 
of competent jurisdiction, of the rights of possession to 
such claim, when a patent may issue, as in other cases." 

The action of the Eegister and Eeceiver, therefore, in 
permitting the entry of the claim to be made, as they did 
on the thirtieth July, 1870, was both premature and irreg- 
ular, and you are hereby directed to notify all the parties in 
interest, that the present application for patent is suspended, 
and that thirty days from the date of your notice to them 
will be allowed the opposing claimants, viz: the Stephenson 
Silver Mining Company, in which to institute proceedings 
in the proper local district court, to effect an adjustment of 
their rights in the premises. 

But even if there had been no opposition to the claim, it 
is not perceived how a patent could issue to the company 
for the number of feet applied for, to wit: 3000 feet along, 
the course of the lode, for the following reasons, viz: 

On the 18th of January, 1855, the legislature of the Ter- 
ritory of New Mexico passed "an act concerning mining 
claims," which, among other things, provides as follows: 
"That every discoverer of a lode, ledge or vein of gold- 
bearing quartz, or of a lode, crevice or deposit of silver, 
cinnabar, copper, lead, coal, or any other ore, or the same 
mixed with other metals or ores; shall have the privilege of 
locating and holding as against all persons and powers, ex- 
cept the United Spates, six hundred feet of the length of 
such lode, ledge, vein, depTosit or crevice," etc. 

The act provides also, that other persons may each locate 
three hundred feet of the length of such lode, ledge, vein, 
deposit, or crevice, etc., and after specifying the manner in 
which such locations are to be perfected and recorded, pre- 
scribes the policy to be observed with regard to abandoned 
mines, or those "upon which mining has not been prose- 
cuted regularly for a period of ten years or more." 

3 
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Such mines are declared by the seventh section of the 
act, " vacant and abandoned,' and liable to the operation 
of this act, as fully in all respects, as if they had never been 
occupied or denounced, and ne, or they, who shallre-occupy 
such vacant and abandoned mines, shall be entitled to ail 
the rights and privileges of original discoverers, as provided 
in this act. Companies of two, or more persons, incor- 

J)orated, or otherwise, shall have the same rights and privi- 
eges under this act, as single or natural persons, and lo- 
cate and hold, in manner aforesaid, one mining claim of three 
hundred feet for each member of the company, and one dis- 
covery claim; provided, no company shall locate more than 
four claims, including one discovery claim, or one thousand 
five hundred feet in all, upon any one vein or mine. Pro- 
vided further; a company may acquire by purchase but 
four mining claims, and this under the same conditions that 
bound the vendors." 

From this it will be seen, that while the territorial law 
regulating mining claims in New Mexico fixes the maximum 
of a company location at 1500 feet, being only half the maxi- 
mum prescribed by the Congressional enactment, it fixes 
the extent of individual locations at 300 feet, or 100 feet in 
excess of the Congressional limit. 

In dealing therefore with claims in New Mexico, located 
between the dates of January 18th, 1865, and July 26, 1866, 
the said territorial law will be recognized in all respects, 
but with regard to locations made subsequent to July 26, 
1866, it is ruled: 

1st. That no individual location can exceed 200 linear 
feet along the course of the vein or lode, except in the case 
of the discoverer who is entitled to an additional claim of 
200 feet. 

2nd. That no company location can exceed 1500 linear 
feet along the course of the vein or lode, and such location 
cannot in any case be made at a rate exceeding 200 feet to 
each member of the company, (except one of them is the 
discoverer, to whom 200 feet additional are allowed) and to 
allow a company to locate (since the passage of said act of 
Congress) such quantity as would exceed 200 feet to each 
member, other than the discoverer, would be illegal and 
void. 

This restriction to 1500 feet is applicable only to com- 
pany locations, and is not held to affect their right to pur- 
chase the possessory titles to as many adjoining claims 
upon the same lode, as may be authorized by said. territo- 
rial law, which limits such right to purchase to four claims, 
and as a " claim," since the date of the passage of said act 
of Congress, cannot exceed 200 linear feet of a vein or lode, 
a company having made an original location of 1500 feet, as 
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above specified cannot by purchase obtain a right to more 
than 800 additional feet on the same lode, or 2300 feet in 
the aggregate, being 1500 feet by virtue of location and 
discovery, and 800 feet by purchase of adjoining locators. 

In regard to locations made prior to the passage of the 
territorial law aforesaid, the land officers will require proof 
that the claim is in accordance with the local customs or 
regulations of the miners of the district in which such 
claim is situated. In the case under consideration, a copy 
of the laws and regulations, adopted October 10th, 1869, 
by the miners of "Organ Mountain Mining District" is in- 
troduced as a part of the evidence, but as they .are not 
shown to have had any authority to enact regulations, not 
in accordance with the existing law of the territory, they 
can receive no consideration by this office. 

In acting upon claims hereafter, you will be governed by 
this decision and by the circular instructions herewith, 
dated August 8, 1870. 

The papers in the case of the San Augu3tin Mining Com- 
pany's application will be returned, if desired by the claim- 
ants. 

You will notify all the parties in interest of this decision, 
and acknowledge the receipt of this letter, referring to the 
same as N by its date. 

Very respectfully, 

xour obedient servant. 
9 Jos. S. Wilson, Commissioner. 



Several Non-contiguous Tracts may be embraced in One 

Application for Patent. 

Department of the Interior, 

General Land Office, November 19, 1870. 

Hon. A. A. Sargent, House of Representatives, Washington: 

Sir : I have the honor to acknowledge the receipt of your 
letter of yesterday, inclosing one herewith returned from 
S. B. McFarland, Esq., dated at Sacramento, Cal., the 
eleventh instant, and with reference to the subject of in- 
quiry, I have to state that where several placer claims have 
been surveyed by the United States for an individual or 
company holding the possessory right thereto, under the 
local laws, there is notning to prevent the patenting of the 
several tracts or parcels of mineral ground thus surveyed 
as a single entry, and the local land officers will be in- 
structed accordingly. 

With regard to the matter of newspaper publication in 
such cases, one notice may include a aescription of all the 
tracts or parcels desired to be entered by an individual or 



to 
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company holding the same, as aforesaid. . But such notice 
must .give a sufficiently accurate description of each parcel 
or tract applied for, as will enable other parties in the neigh- 
borhood to tell readily what mineral grounds are sought to 
be patented. 

In these cases, it is not deemed proper to make any de- 
parture from our regulations, requiring diagram and notice 
to be posted on the claim for ninety days, as required by 
law, it being considered essential that a diagram of each 
parcel, together with a copy of the notice of intention to 
apply for a patent therefor, should be posted thereon for 
ninety days. The notice, to be posted for a like period in 
the I*egister v s office, may consist of a copy of that pub- 
lished in the newspaper, as aforesaid. 

The foregoing, it is not intended, should be understood as 
authorizing the joint entry of parcels or claims situated at 
wide distances from each other in different land or mining 
districts, but simply to enable individuals or companies 
holding several placer claims in the same neighborhood, 
though not contiguous, to effect their entries, and have 
their rights adjudicated with as little expense as possible. 

Very respectfully, 

Jos. S. Wilson, Commissioner- 



Public Lands containing Minerals cannot be Leased. 

Department op the Interior, 

General Land Office, December 8, 1870. 

E. J. Mapes, Esq., Marquette, Hfich.: 

Sib : In response to the subject of your inquiry, in letter 
of the twenty-ninth ult. , I have to state that there is no 
authority of law under which public lands may be leased by 
the government for mining purposes. 

Very respectfully, etc., 

Jos. S. Wilson, Commissioner. 



Application of Reed and Sanders. Adverse Claim Re- 
jected because not Filed before the Surveyor-general's 
Approval of Survey. 

Department of the Interior, 

Washington, D. C, February 24, 1871. 

Sib : I have received your letter (N) of the ninth day of 
December last, transmitting the papers in the case of the 
application of Clinton Reed and Stephen Sanders for a 

Eatent, under the mining statute of July 26, 1866, for one 
undred (100) linear feet, being claim No. 6 in the Seaton 
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lode, in Idaho Mining District, Clear Creek County, Colo- 
rado Territory. 

It appears that said Eeed and Sanders fully oomplied 
with all the terms and conditions prescribed by the second 
and third sections of that act, and that the Begister of the 
Land Office published a notice of their intention to apply 
for a patent, in a newspaper published nearest the location 
of said claim, and also posted said notice in his office for a 
period of ninety days. At the expiration of that period no 
adverse claim had been filed, and the Surveyor-general, 
upon their application, surveyed the premises and made a 
plat, and indorsed it with his approval on the tenth day of 
September last, designating the number and description of 
the location, the value of the labor and improvements, and 
the character of the vein exposed. 

Payment to the proper officer of five dollars ($5) per acre 
having been made, together with the cost of survey, plat 
and notice, and satisfactory evidence having been given 
that the diagram and notice had been posted on the claim 
during the said period of ninety days, and no adverse 
claimant appearing before the approval of the survey, the 
Register transmitted to your office the plat, survey and de- 
scription. The parties having strictly complied with the 
requirements of the law, it became the duty of the General 
Land Office, if no exceptional circumstances occurred, to 
issue a patent for the claim. It appears, however, that the 
papers, were received from the local office on the twenty- 
eighth day of September, but that the issue of the patent 
was suspended by reason of a telegram received on the 
thirteenth of October from one Amasa A. Potter, request- 
ing you to retain the patent and stating that letters of ad- 
ministration and the adverse claim of a deceased soldier 
would be sent by mail. The affidavit, received on the 
twenty-sixth of October, states that said Potter is the ad* 
ministrator of Prescott Eussell, who was killed in April, 
1864, while fighting bushwhackers in Missouri, in the second 
regiment of Colorado cavalry; that on the second day of the 
following September, Ambrose, only brother and next in 
kin of said Prescott, gave affiant power of attorney to sell 
the property of said Prescott; that in the year lo6o said 
Ambrose died intestate, leaving no heirs at law other than 
Daniel W. Moses, B. and Judah Eussell, residing in Marion, 
Wayne county, New York; that he is familiar with the min- 
ing claim known as No. 6, east of the Seafcm lode, for 
which said Eeed and Sanders commenced an application 
for a patent on the ninth of May, 1870; that at the time the 
application was made he had been duly appointed adminis- 
trator of the estate of said Prescott, and that he had left 
Colorado to visit said heirs to consult with them in relation 
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to the settlement of the estate; that he saw them, and, in 
pursuance of their advice and instruction, returned and 
made sale, under the order of the Probate Court, of all the 
estate belonging to said Prescott at the time of his decease, 
including the said claim No. 6, as appears by the deed for 
the same, a copy of which he attaches to his affidavit; that 
he started on tnd journey to New York on the third of May, 
1870, and five days prior to the application' for patent by 
said Beed and Sanders, and that he did not know of the 
application of said Beed and Sanders until the tenth day of 
October following, three days after he made sale of the 
aforesaid property; that he then proceeded to obtain an 
abstract of title of said claim, which he attached to his 
affidavit. 

On the first of November last, you wrote to the local offi- 
cers at Central City, that the abstract of title furnished by 
Mr. Potter, shows the claim to have been located by Prescott 
Bussell on the second of November, 1861, and that the cer- 
tified abstract furnished by the applicants for the patent, 
fails to show this, but shows the claim to have been located 
by said Beed and Sanders, May 27, 1869, and again on the 
eighth of the following June; and that the abstract fur- 
nished by Potter, shows the claim to have been located by 
different parties, at various dates after the location of Bus- 
sell, and before the location of Beed and Sanders. 

Tour predecessor, therefore, considered that the right of 
the applicants to pre-empt or locate the property, was not 
shown to his satisfaction, and he opened the case for a trial 
upon its merits, in the proper local courts. 

The applicants have appealed to this Department. Neither 
the act of Congress, nor the regulations approved by my 
predecessor, on the ninth of August last, confer authority 
upon the local office, the General Land Office, or this De- 
partment, to determine adverse or conflicting rights to the 
possession of a lode covered by a mining claim, under that 
act. The sixth section prescribes, that where the adverse 
claimant appears before the approval of the survey, as pro- 
vided in the third section, all proceedings shall be stayed, 
until a settlement and adjudication of the right to posses- 
sion of such claim shall have been made by the courts of 
competent jurisdiction. 

If no adverse claim has been filed within the prescribed 
time, it is the duty of the Surveyor-general to make the 
survey; and If no adverse claimants appear before his ap- 
proval of it, the right of the applicant to & patent seems to 
be established, if his proceedings are in good faith, and in 
strict conformity to law. 

The only objection made by Potter rests upon the alleged 
fact that he had no knowledge of the application of Beed 
and Sanders, until the tenth day of October. 
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Congress has only required that the diagram of the vein 
or lode of quartz, or other rock in place, should be filed in 
the local office, and posted in a conspicuous place on the 
claim, together with notice of an intention to apply for a 
patent. The Register shall publish such notice, and post 
the same in his office in the mode and for a period pre- 
scribed by the act. It was for that body to determine how 
a party claiming adversely, should be notified of the pend- 
ing application. If their requirements have been strictly 
observed, the want of actual personal notice to a person 
whose alleged rights may be injuriously affected, affords no 
just ground for staving the proceedings. Such a person is 
bound, at least so far as the Department is concerned, if the 
required notice has been duly given. It is, therefore, en- 
tirely immaterial whether, in this case, said Potter did or 
did not know of the application, until a month after the 
approval of the survey. 

I may remark, however, that on the seventeenth of June 
last, he made application to the Probate Court of Clear 
Creek County, Colorado, to sell the real estate of Prescott 
Russell. His application was granted, and the purchaser, 
one Charles H. Myers, obtained all the title which the in- 
testate had in the premises, if the proceedings were in due 
form and authorized by law, Potter, as the representative of 
Russell, had, subsequently to such sale, no interest in the 
property, and he does not make any claim in his own right. 
He is not interested, therefore, in the subject-matter, and 
no other party resists the application. 

The appearance of an adverse party before the Surveyor- 
general's approval of the survey, is the only contingency 
mentioned in the sixth section, upon the happening of 
which the proceedings for a patent shall be stayed until the 
conflicting rights of the parties to the possession of the 
claim be judicially determined. In the absence of such 
a contingency, I am of opinion that when the proceedings 
are in good faith and strictly regular, they cannot be right- 
fully stayed, nor can the applicants be required to assert 
and establish their rights in the courts. It is true that 
your bureau possesses a general supervision over its sub- 
ordinate officers, and is clothed with ample powers to pre- 
vent the consequences of fraud and collusion, and to cor- 
rect irregularities, cases under this act may occur in which 
these powers should be exercised ; but this case is not one 
of them, and I am of opinion that a patent should be is- 
sued. 

The papers are returned. 

I am, Sir, very respectfully, 

Tour obedient servant, 

C. Delano, Secretary. 
The Commissioner of the General Land Office. 



f 
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Placer Claims on Surveyed and Unsurveyed Lands. 

Department of the Interior, 

General Land Office, March 1, 1871. 

Hon. A. A. Sargent, House of Representatives: 

Sir: * * * In mining districts over which the lines 
of the public surveys have not yet been extended, a placer 
claim field and occupied according to the district regula- 
tions, and upon which not less than $1,000 have been ex- 
pended, may, in the absence of an adverse claimant and 
after the usual proceedings, be surveyed, entered and pat- 
ented, whatever may be its shape or area, provided that 
such claim was located at a date prior to the passage of 
said statute of July 9, 1870, which interdicts, after that date, 
the location of a claim by any person, or association of per- 
sons, in extent exceeding one hundred and sixty acres, 
whatever the mining regulations of the district may pre- 
scribe. But upon lands which have been surveyed, no lot 
or claim smaller than ten acres can be patented to any per- 
son, or association of persons, under said act; the subdi- 
vision of forty-acre tracts into ten-acre legal subdivisions, to 
be effected in the manner prescribed by the law and 
instructions. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Mineral Lands cannot be Approved as State Selections. 

Department of the Interior, 
General Land Office, Washington, D. C, March 14, 1871. 

W. H. Lowry, Esq., Attorney-at-Law, Washington, D. C: 

Sir : Eeferring to your letter of May 13, 1870, and 11th 
instant, desiring the approval as State selections of Lot 4 
of Sec. 17, Lots 1 and 2, and the N. W. i of N. W. 
i of Sec. 20, and the N. E. ± of N. E. £ of Sec. 19, 
all in township seven (7) north of range five (5) west, 
Mt. Do. mer., CalifQrnia. I have now to inform you 
that upon an examination of the returns of the survey of 
said township, it is found that all of the aforesaid tracts are 
returned by the surveyor as mineral land, and consequently 
they cannot be approved as State selections, nor disposed 
in any manner other than that stipulated in the mining 
statutes of July 26, 1866, and July 9, 1870, unless the min- 
eral character of each tract be first disproved in the manner 
contemplated by the inclosed circular. 

Very respectfully, 

Willis Drummond, Commissioner. 
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Placers must be treated as on Unsurveyed Land until 
Township Plat is Filed in Local Office. 

Depaetment of the Interior, 
General Land Office, Washington, D. C, March 22, 1371. 

Register and Receiver, Sacramento, California : 

Gentlemen : With the Begister's letter of the 6th inst. 
were received copies of the papers filed in the application 
of John 0. Bower et at., for patent under the act of July 
9, 1870, for what is known as the "Poweli" placer claim, 
situated in Todd's Valley Mining District, Placer County, 
California, and with reference to the inquiries I would 
reply, that if (as stated) the township plat had not been 
filed in your office at the date of this application, you 
should have considered the claim as upon unsurveyed land, 
and dealt with it accordingly. 

You are, therefore, directed to immediately notify these 
applicants that they will be allowed to proceed with their 
application, and to include in their diagram and notice only 
the mining ground and premises to which they hold the 
right of possession agreeably to the local customs, rules or 
regulations of the miners in the district, or which they have 
by themselves, or grantors, held and worked for a period 
equal to the time prescribed by the statute of limitations 
for mining claims in the State of California. 

In all cases you will deal with claims of this kind as upon 
tfnsurveyed land, until the township plat approved by the 
Surveyor-general shall have been filed in your office. * * * 

Very respectfully, 

Willis Ijrummond, Commissioner. 



Proceedings when an Error is discovered in Patent. 

Department of the Interior, 

General Land Office, April 11, 1871. 

J. B. Hardenbergh, Esq., Surveyor-general, San Francisco, 

California: 

Sir: Bef erring to your letter of twentieth ultimo, return- 
ing the patent issued to the Empire Mining Company for 
their claim on the Ophir Hill ledge or lode, dated March 
14, 1870, which, though an error in the plat and field notes 
had been described as located in T. 15, N. E. 8 E. Mt. Do. 
Mer., but which is now shown to be located in T. 16, N. E. 
8 E., 1 have to state that a new patent has been prepared, 
and will be issued to said Empire Mining Company, for 
their [said claim, as in Township sixteen (16), north of 
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Bange eight (8) East, Mt. Do. Mer., upon the claimants 
thereof making a relinquishment in writing on the back of 
the patent already issued, of all right, claim, title, or inter- 
est to the premises described therein; said relinquishment 
to be attested under seal, by the clerk of auy court within 
the land district in which the claim is situated. 

The patent referred to is herewith returned for that pur- 
pose, and you will inform the Empire Mining Company of 
the contents of this letter, and return said patent to this 
office, when the proper indorsement has been made thereon. 

Very respectfully, 

Willis Dbummond, Commissioner. 



Right of Drainage and Easement Protected. 

Department of the Interior, 
General Land Office, Washington, D. C, April 16, 1871. 

Register and Receiver, Helena, Montana: 

Gentlemen: I have had under consideration the papers 

submitted with the Begister's letter of eighteenth February, 

1871, in the application made by Jessie F. Taylor and Jerry 

G. Smith for a patent under the mining law of ninth July, 

1870, for 29 1 *ifo acres of placer mining ground. 

****** * 

The foregoing objections of Bernard Collins and Nich- 
olas Wail, do not, in the judgment of this office, constitute 
such an adverse interest as is contemplated by said sixth 
section. They claim none of the mining ground included 
in said application for patent, but simply that they have a 
right to construct a dram ditch and bed-rock flume through 
or across it, to connect with their dumping-ground, as 
aforesaid ; and no suspension of proceedings will be ordered 
in consideration of the foregoing objections. 

However, lest there exist any misapprehension upon the 
subject, it is thought proper to state, and jou will be par- 
ticular to so inform all the parties in interest, that in every 
patent issued by this office for either a lode or placer claim, 
a condition, in viewtof the fifth section of the mining act, 
is inserted as follows, viz: 

"That in absence of necessary legislation by Congress, 

the Legislature of may provide rules for working 

the mine hereby granted, involving easements, drainage, 
and other necessary means to its complete development. 

It is believed that this condition gives to the Legislature 
of the State or Territory in which a patented claim is sit- 
uated, ample power and authority for the enactment of all 
necessary rules and regulations for the proper working and 
development of the mines, and this as completely in regard 
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to water ditches alid flames, as in any other respect; and if 
parties have, by virtue of compliance with local laws, cus- 
toms, or regulations of miners, or by decisions of courts, 
acquired the right to construct and maintain ditches or 
flumes across the mining grounds occupied by others, it is 
not perceived how their rights in this respect will be im- 
paired by the issuing of a patent, or that, if necessary, the 
aid of the courts may not be invoked, as well after the issu- 
ance of a patent as before it. 

* * * * * * * 

Very respectfully, 

Willis Dbummokd, Commissioner. 



Foreign Corporations cannot assert an Adverse Claim to 
Unpatented Ground. A Claim cannot be taken for 
the Miners' Relief and Territorial Poor Fund. 

Department of the Interior, 
General Land Office, Washington, D. C, June 7, 1871. 

Register and Receiver, Central City, Colorado: 

Gentlemen : With your letter of date the twenty-f ourth 
March last, were received the papers and your report in 
the matter of an application of William A. Hamill, for a 
patent for certain mining premises, called the Gunboat 
Lode, situate in Clear Creek County, Colorado Territory. 

* * * On the eleventh August, 1870, Kobert O. Old, 
agent and superintendent of the Colorado Terrible Lode 
Mining Company, filed in your office his sworn statement, 
protesting against the survey and entry of said premises 
claimed by Hamill, "for the reason that said premises are 
not the property of said William A. Hamill, .and the said 
applicant is not entitled to hold the same under and by the 
local laws of said Griffith mining district, nor the laws of 
Colorado Territory ; and because the said premises, or some 
portion thereof, are claimed adversely by the Colorado Ter- 
rible lode mining company ; and said premises, as described 
in said diagram, cannot be entered without interfering with 
certain property owned by it, and described as follows : 
The west seven hundred feet of the Terrible lode, to wit : 
the west half of property for which United States patent 
issued to Fred. A. Clark and Henry Crow, on the fourth 
day of December, 1869, and therefore make this adverse 
claim." ^. 

On the nineteenth day of November, 1870, the said claim- 
ant, William A. Hamill, relinquished " from said application 
for patent all claim for patent to said east seven hundred (700) 
feet of said Gunboat lode, under the above application, 
hereby expressly declaring my intention not to relinquish 
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any rights I may have to the east seven hundred feet of said 
lode, under the provisions of the local laws." 

* * * ^th reference to that portion of the affidavit 
of the agent of the Colorado Terrible Lode Mining Company, 
which alleges that the application of Hamill for patent for 
the westerly seven hundred feet of the Gunboat lode, "com- 
mences on, covers, and is identical with a part of the seven 
hundred feet of the Terrible lode, which was patented to 
Frederick A. Clark and Henry Crow, and by tnem deeded 
to said company," it is proper to state that an examination 
of the plat of the final survey, showing the relative positions 
of these claims fails to substantiate this alleged interference 
further than to show that post No. ;6, at the north-east 
corner of the Gunboat survey, is a few feet inside the west- 
erly limits of the surface ground patented with said Terrible 
lode, but inasmuch as no patent will issue on this survey 
of the Gunboat, without a special clause excepting from 
the conveyance any portion of the fourteen hundred feet of 
the Terrible lode and Surface ground patented therewith, 
it is not perceived that this portion of said company's ob- 
jections is entitled to further consideration. 

The company's further objection appears to be, in effect, 
that Hamilt's said application and survey covers one hun- 
dred feet of mining ground adjoining and immediately be- 
Jrond the westerly end line of the said patented Terrible 
ode. 

Their alleged possessory title to this disputed hundred 
feet of ground appears to have originated in a location 
thereof, made and recorded on the thirteenth day of De- 
cember, 1866, as Claim No. 1, West, on the Terrible lode, 
in the name of the "Miners' Relief and Territorial Poor 
Fund," which was sold on the twelfth of July, 1869, by the 
County Treasurer to Fred. A. Clark and Henry Crow, who, 
on the eleventh of April, 1870, conveyed the same to said 
company. 

But on the thirteenth day of December, 1866, the date of 
this location, the Congressional Mining Law had been in 
force some months, and under it there was no authority for 
such location as this, inasmuch, as the "Miners' Belief and 
Territorial Poor Fund," was neither a person, nor an asso- 
ciation of persons; was without legal existence, and power- 
less and incapacitated to "occupy and improve" a claim, 
or perform those acts of ownership, or possession required 
of miners, as conditions essential to the holding of claims, 
or of proceeding to make payment to the government and 
obtain patent. 

This office, therefore, declines to give further considera- 
tion to the right of said company to oppose said applica- 
tion, ruling that the said location was void ab initio, and 
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that they acquired nothing by their purchase thereof from 
Clark and Grow, as aforesaid, those parties having no in- 
terest therein whatever to convey. 

It likewise appears from the papers that the said "Colo- 
rado Terrible Lode Mining Company," is a corporation 
created and existing under the laws of England, and is 
therefore not a citizen of the United States, and not capa- 
ble of asserting a claim to any portion of the public land of 
the United States, or of receiving from the government a 

title therefor in any event. , 

******* 

Very -respectfully, 

Willis Dbummond, Commissioner. 



Liens on Mines protected and strengthened by Patent. 

Department of the Interior, 
General Land Office, Washington, D. C., June 19, 1871. 

Register and Receiver, Central City, Colorado: 

Gentlemen: On the ninth day of February, 1870, the 
Franklin Silver Mining Company of Colorado, by their 
agent, A. Blackman, filed in your office an application for 
a patent for eight hundred feet in length, by fifty feet in 
width, on the Franklin lode, a, silver and gold-bearing vein 
of rock in place, and situated in Idaho Mining District, 
Clear Creek County, Colorado. 

* * * The adverse claimants do not claim identity 
of Franklin with the Miner's Friend, or with the Williams 
lode, but the nature of their objections seem to be: 

First. An alleged interference with surface ground per- 
taining to the latter lodes according to local usages, claim- 
ing that the Franklin lode, or Crevice, is not in the center 
of the ground finally surveyed for them tinder their said ap- 
plication; and, 

Second. That the patent should not issue to said com- 

{>any by reason of a Ken they have upon a portion of the 
ode. 

With reference to the first of these objections, it is proper 
to state that, upon a critical inspection of the plat of said 
final survey of the Franklin lode, the surface ground, fifty 
feet in width for the convenient working; of the mine, as fixed 
by the law of Colorado Territory, is shown to embrace the 
shafts and buildings pertaining to said Franklin lode, the 
discovery shaft on said lode being represented as occupy- 
ing a central position between the side ooundary lines of the 
survey; and inasmuch as the Franklin lode was the prior 
discovery, and as said surveyed surface ground is neither 
shown, no* claimed to include any buildings or other im- 
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provements not pertaining to the Franklin lode, it is not 
perceived how in justice the very parties who originally lo- 
cated and sold the claim, can now appear against their suc- 
cessors in interest to prevent them from having the benefit 
of the mining statutes of Congress, and this office therefore 
declines to suspend the application on account of this ob- 
jection. 

At the same time it is proper to state that neither these 
adverse claimants, nor any otner parties, need be under any 
apprehensions that said company will take by their patent 
any other lode than the Franklin, upon which the required 
amount has be$n expended in labor and improvements, all 
other lodes or veins being "expressly excepted and ex- 
cluded" from the conveyance/that being a general condition 
inserted in all mining patents. 

With regard to the question of the lien claimed by the 
said adverse parties upon a portion of the property, it will 
be perceived by a reference to the thirteen section of the 
Amendatory Mining Act of 9th July, 1870, (which constitu- 
tes a part of the original mining enactments) that a proviso 
is contained therein, "That nothing in this act shall be 
deemed to impair any lien, which may have attached in any 
way whatever to any mining claim or property thereto at- 
tached prior to the issuance of a patent." 

If therefore, as alleged, the parties opposing this appli- 
cation have such lien upon tne premises, or any portion 
thereof, they are fully protected by the law of Congress it- 
self, and after the patent shall have been issued to the ap- 
plicants, thus quieting the title, the parties claiming such 
lien will be in a much better condition to enforce it than if 

the question of titles was undermined. 

******* 

Very respectfully, 

Willis Drummond, Commissioner. . 



Definition of " Rock in Place." 

Department op the Interior, 
General Land Office, Washington, D. C, July 20, 1871. 

Hon. Thomas Boles, Dardenelles, Arkansas : 

Sib: In reply to your inquiry of the eleventh instant, I 
have to state that the term "rock in place," as used in the 
mining acts of Congress, has always received the most lib- 
eral construction that the language will admit of, and every 
class of claims that, either according to scientific accuracy 
or popular usage, can be classed and applied for as a "vein 
or lode," may be patented under this law. 

The plain object of the law is to dispose of the mineral 
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lands' of the United States for money value; and it is a 
matter of indifference to the Government, whether the 
metal occurs in the form of a true or false vein. 

It may be observed, as an important point, that no proof 
is required to establish the vein formation of the deposit. 
The law requires the Surveyor-general to certify "to the 
character of the vein exposed;" but this is understood to 
mean that the certificate should show whether the vein ex- 
posed contains gold, silver, cinnabar, or copper. 

Very respectfully, 

Willis Drummond, Commissioner. 



Case of the New Idria Mining Company's Application 
for Patent for certain Mines in Fresno County, Cal- 
ifornia. 

Department op the Interior, • 

Washington, D. C, August 4, 1871. 

Sir: I have examined the application of the New Idria 
Mining Company for the issuing of a patent for 480 acres 
of mineral lands in California, and am of opinion that the 
same should be rejected. 

Some of the necessary steps in the case were taken in 
direct violation of the orders of the proper officer in the 
Interior Department. 

The evidence is defective, in not showing that the proper 
notice and diagram were posted up on the premises, and in 
not identifying the claims alleged in the petition and adver- 
tisement. 

There is no sufficient proof of the citizenship of the 
claimants, and the amount of land claimed exceeds that 
authorized by law. 

I inclose a copy of the opinion of Assistant Attorney- 
general Smith in the case. I concur with him in the con- 
clusion that the claim should be rejected. You will take 
the proper steps to carry this decision into effect. 

The papers transmitted with your letter of seventeenth 
September, 1870, are herewith returned. 

I am, sir, very respectfully, your obedient servant, 

B. K. Cowen, Acting Secretary. 
Hon. Willis Drummond, Commissioner General Land Office. 

[INCLOSURE.l 

Department of Justice, 

Office Assistant Attorney-general, 

Washington, D. C, July 21, 1871. 

SiR: I have examined with care the application of the 
.New Idria Mining Company for the issuing of a patent for 
480 acres of mineral lands in townships seventeen and 
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eighteen south, range twelve east, Mount Diablo meridian, 
California. This company was incorporated on the 25th 
of January, 1858, under a general law of the State of Cali- 
fornia, with a capital stock of $23,000, divided into one 
hundred and fifteen shares, among eleven shareholders. It 
was to continue fifty years, have its principal place of busi- 
ness at San Francisco, and be governed by a board of five 
trustees. It filed its application and diagram in the local 
land office on the 6th day of February, 1867. The appli- 
cation alleged that the New Idria Mining Company was the 
owner of the mining claim known as the New Idria, situate 
in the San Carlos district, Fresno county, California; that 
it claimed a vein or lode of cinnabar and other minerals, 
and had occupied and improved the same under the names of 
the Molina, San Carlos, and New Idria Mines. It contained 
the other averments necessary to bring it within the act of 
July 26, 1866, and had attached a diagram, of which the 
followiog is a copy: 

Mount Diablo Meridian. 



Sec.30 
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The company published, in the Montery Gazette, a notice 
for ninety days, commencing on the eighth of February, 
1867, and ending on the sixteenth of May, 1867, of which 
the following is a copy: 

"TJ. S. Land Office, San Francisco, February 1, 1867. 
"Whereas the companies known as the Morning Star, the 
New Idria, and the Victorina, claiming certain mineral 
veins or lodes anc lands in townships Nos. 17 and 18 south, 
and /S'ange No. 12 east, Mount Diablo meridian, included in 
the San Francisco TJ. S. land district, (the bounds and ex- 
tent of said land claims being fully set forth in the notices 
and on the claim itself,) has this day filod in the U. S. land 
office for this district a declaratory statement, with accom- 
panying diagram of the claim, declaring therein the inten- 
tion of said companies to mine for cmnebar and other 
minerals, and apply for a U. S. patent for the lodes and 
land land claimed; it is hereby ordered that the annexed 
notices be* published for ninety days in the Monterey Ga- 
zette, a newspaper published at Monterey, in the State of 
California. 

"Given under my hand this 1st day of February, 1867. 

" Jas. W. Shanklin, Eegister. 
"Feb. 8-m." 

"NOTICE. 

"The undersigned give notice that they intend to apply 
for a patent for the vein or lode set forth in the diagram 
and notice posted on the claim, and filed in the TJ. S. land 
office, San Francisco, called the Morning Star, situated in 
the San Carlos district, county of Fresno, State of California. 
"Dated this 1st day of February, 1867. 

"The New Idria Mining Co., 
"By Wm. H. L. Baenes, 
' ' Feb. 8-3m. " ' ' President. 

"NOTICE. 

"The undersigned give notice that they intend to apply 
for a patent for the vein or lode set forth in the diagram 
and notice posted on the claim and filed in the TJ. S. land 
office, San Francisco, called the Victorina, situated in the 
San Carlos district, county of Fresno, State of California. 
"Dated this 1st day of February, 1867. 

"The New Idria Mining Co., 
"By Wm. H. L. Barnes. 
"Feb. 8.-3m." "President. 

"NOTICE. 

"The undersigned give notice that they intend to apply 
for a patent for the vein or lode set forth in the diagram 

4 
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and notice posted on the claim, and filed in the U. S. land 
office, San Francisco, called the New Idria, situated in the 
San Carlos district, county of Fresno, State of California. 
"Dated this 1st day of February, 1866. (?) 

" The New Idria Mining Co., 
"By Wm. H. L. Barnes, 
"Feb. 8-3m." "President. 

A notice and diagram were posted on the claim for ninety 
days, but what that notice and diagram were, and when the 
ninety days commenced, is not shown in the case. 

The survey was made on the sixth and seventh days of June, 
1867, by James T. Stratton, United States Deputy Surveyor, 
and approved by L. Upson, Surveyor-general of California, 
on the twenty-second day of June, 1868. 

The papers in the case were forwarded by the Begister to 
the Commissioner of the General Land Office on the twenty- 
ninth of July, 1868, and received by him on the twelfth of 
August, 1868. Among these papers was a certified copy of 
the local laws, adopted by the miners of the San Carlos 
district on the fourth of December, 1854, by which it was 
provided that a discoverer of quicksilver or silver mines 
should be entitled to one hundred and sixty acres, to be so 
located that the mine or vein should be situate on the same. 

Having made this preliminary statement, I will proceed 
to consider the questions which arise in the case, some of 
which are purely technical, and others are substantial and 
important, and affect the merits. 

1. It appears from the papers on file that the clerk of the 
Judiciary Committee of the House of Kepresentatives, on 
the first of April, 1867, transmitted to the Commissioner of 
the General Land Office ajoint resolution (H. B. 45) direct- 
ing the Secretary of the Interior to "withhold the issuing 
of any patent, and to permit no proceedings in his Depart- 
ment affecting the title to the tract of land known as the 
Bancho Panoche Grande, in the counties of Monterey and 
Fresno, in California, until the claim thereto now pending 
in Congress shall have been disposed of." 

On the eighteenth of April, 1867, the Surveyor-general 
of California and the Begister and Beceiver of the proper 
district were instructed, as suggested by said joint resolu- 
tion, and these instructions were repeated May 23, 1867, 
February 1, 1868, and August 17, 1868. 

The New Idria Mining Company was advised of these 
instructions, and yet, notwithstanding the same, at the re- 
quest and at the instigation of the company, the Surveyor- 
general caused the premises to be surveyed on the sixth 
and seventh days of June, 1867, and approved the plat 
thereof on the twenty-second of June, 1868, and the Begis- 
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ter forwarded the case to the office of the Commissioner of 
the General Land Office on the twenty-ninth of July, 1868, 
although the aforesaid instructions were still in force and 
had never been reversed. Their action seems to have been 
in accordance with an opinion given by Delos Lake, Esq., 
then United States District Attorney of California. They 
were not officers under the District Attorney, but were offi- 
cers under the superintendence of the Secretary of the 
Interior. The acts that were thus done against the express 
direction of the proper officer were material steps in making 
put the claim of the New Idria company for the land in 
question, and I submit that to approve of them now as 
regular and valid would be a species of self-stultification 
not complimentary to the Interior Department, and not cal- 
culated to promote the just administration of the public 
business of subordinate officers. 

2. There is no evidence that a proper notice or diagram 
was posted on the claim. The affidavits that have been 
filed do not describe the notice or diagram, and do not 
state when they were posted up. Whether they were suffi- 
cient in law or not, I am unable to say. The applicant 
should have proved just what the notice and diagram were, 
and when they were posted on the claim. The third section 
of the act of July, 1886, requires that such notice and dia- 

f-am shall be posted in a conspicuous place on the claim, 
s the method of acquiring mineral lands is a special stat- 
utory proceeding, the statute should be carefully followed. 

3. The notice published in the Monterey Gazette describes 
the companies wno are making the application as the Morn- 
ing Star, the New Idria, and the Victorina, whereas the 
New Idria Mining Company, in their application, describe 
them as the Molina, the San Carlos and the New Idria. 
Now, it may be that the Morning Star and the Molina are 
identical, and that the San Carlos and the Victorina are 
identical, but if they are, there is no proof of the fact on file 
in this case. The published notice should agree in descrip- 
tion with the application, and if it does not, the applicant 
has failed to comply with the statute. 

4. The second section of the act of July 26, 1866, read as 
follows : 

" That whenever any person, or association of persons, 
claim a vein or lode of quartz, or other rock in place, bearing 
gold, silver, cinnabar, or copper, having previously occupied 
and improved the same, according to the local customs or rules 
of miners in the district where the same is situated, and 
having expended in actual labor and improvements thereon 
an amount of not less than one thousand dollars, and in re- 
gard to whose possession there is no controversy or opposing 
claim, it shall and may be lawful for said claimant, or asso- 
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ciation of claimants, to file in the local land office a diagram 
of the same, so extended laterally, or otherwise, as to con- 
form to the local laws, customs, and roles of miners, and to 
enter such tract and receive a patent therefor, granting such 
mine, together with the right to follow such vein or lode, 
with its dips, angles, and variations, to any depth, although 
it may enter theland adjoining, which land adjoining shall 
be sold subject to this condition." 

It will thus be seen that the " vein or lode of quartz, or 
other rock in place, bearing gold, silver, cinnabar (quick- 
silver), or copper, to which a patent can be obtained, is one 
which has been previously occupied and improved accord- 
ing to the local customs or rules of miners in the district 
where the same is situated, and on which not less than one 
thousand dollars have been expended in 'actual labor and 
improvements, and also one " in regard to whose possession 
there is no controversy or opposing claim." 

Congress had the power to make such qualifications in 
granting mineral lands as it saw fit. It chose to say that 
that no such lands should be patented unless they were 
those that were free from all questions relating to the pos- 
session. Not content with saying that the possession should 
be free from controversy, which might imply active asser- 
tion of right by proceedings in court or otherwise, it did 
say that the mines shall be free from all opposing claims. 
That is to say, no patent shall issue for any mineral lands 
about which any one, other than the petitioner, asserts any 
right of possession, and all controversy must relate to pos- 
session, for title is in the Government, and therefore can- 
not be in question. Stronger language could not well be 
used. 

If we look into the history of these New Idria mines, we 
shall find that there has been a continuous, persistent,, and 
bitter contest in regard to them from the outset, and up to 
the present time. William McGarrahan has sought by 
suits in ejectment, and otherwise, and by congressional ac- 
tion, to possess himself of these identical premises. He is 
now before your Department, and has been for the last ten 
years. , 

If this second section were the only provision on this 
subject, I should entertain no doubt but that this contro- 
versy and opposing claim of McGarrahan was fatal to the 
application now made. But it may be, in view of the pro- 
visions of the third section relating to an "adverse claim," 
and the manner of presenting it, that the true meaning of 
the second section is, that there must be no controversy or 
opposing claim at the time of the final hearing and the issu- 
ing of patent. If this be the true construction, and I am 
inclined to think it is, it may be that this objection is not 
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tfell taken, as I understand the McGarrahan claim has been 
virtually rejected by your Department. At all events the 
question is not free from doubt. 

5. The first section of the act of July 26, 1866, provides, 
"That the mineral lands of the public domain, both sur- 
veyed and unsurveyed, are hereby declared to be free and 
open to exploration and occupation by all citizens of the 
United States, and those who had declared their intention 
to become citizens, subject to such regulations as may be 
prescribed by law, and subject also to the local customs or 
rules of miners in the several mining districts, so far as the 
same may not be in conflict with the laws of the United 
States." In other words, the only parties entitled to the 
benefits of this act are citizens of the United States, and 
those who have declared their intention to become citizens. 
In my opinion none others are so entitled. In the present 
case there is no proof that either of the original parties who 
located the mines, or either of them, or that any of the sub- 
sequent owners who have conveyed to the New Idria Mining 
Company, were ever citizens of the United States, or had 
declared their intention to become such. Nor is there 
any proof that any of the persons who were incorporated as 
the New Idria Mining Company ever were such citizens ox 
persons. The only item of proof that bears upon this point 
is the evidence that this company is an incorporated com- 
pany under the laws of California. It is claimed that by 
reason of such incorporation it is a citizen of California, and 
therefore of the United States. From such a view of the 
law I must dissent. 

The mineral lands within its territory belong to the 
United States. Congress has carefully reserved them from 
all grants. By the act of March 3, 1807, (2 Stat., 448,) it 
reserved all lead mines from land sold. It excepts them 
from the operation of its pre-emption and homestead laws, 
and from all grants to railroads and to the States. It makes 
the parties who enter upon them, without authority, liable 
to an action for damages and to a prosecution for pen- 
alty. And when it has undertaken to dispose of them, it 
has granted them only to its citizens, or those who had de- 
clared their intention to become such. Every bill intro- 
duced into Congress, purporting to dispose of mineral lands, 
so far as I have been able to ascertain, contained such a 
clause. The Fremont bill introduced into the Senate, Sep- 
tember, 10, 1850, the second day after the admission of the 
State of California, confined its grants to American citizens, 
and was amended so as to include those who had declared 
their intention to become citizens. (22 Cong. Globe, part 
2, p. 1862.) 
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The Felch bill, introduced at the same session, contained 
the same clause. 

The act of July 26, 1866, expressly so provides. Other- 
wise it would be in the power of foreigners, who might be 
inimical to *the well-being and prosperity of the Govern- 
ment, to absorb the entire mineral wealth of the country, 
and turn this vast engine against its true interests. 

To my mind it is clear that the privileges of exploring 
and occupying, and the privilege of entering the land thus 
explored and occupied, is given to citizens, and those who 
have declared their intent, and to them alone. I cannot con- 
fine this privilege, as some have done, to the first section. 
This view is strengthened by looking at the intent of Con- 
gress as shown in its enactments in regard to the public 
lands. The pre-emption act is limited in terms to "every 
person being the head of a family, or widow, or single man 
over the age of twenty-one years, and being a citizen of the 
United States or having filed his declaration of intention to 
become a citizen as required by the naturalization laws." 
(Act of September 4, 1841, sec. 1, 5 Stat., 455.) 

The language in the homestead act is almost identical. 
(Act of May 20, 1862, 12 Stat., 392.) Is it to be supposed 
that Congress, when it has been so particular to limit the 
right of acquiring the public lands, not mineral, to citizens 
and those who have declared their intention, would, when 
it came to dispose of the most valuable of all public lands 
— the mineral lands — give them to anybody ana everybody, 
whether citizens or not? The idea is preposterous, and an 
interpretation of the section which gives such results should 
certainly be rejected. 

The question recurs, is a corporation, created by the laws 
of the State of California, a citizen of the United States 
within the purview of this statute? 

It is somewhat difficult to give an exact definition of the 
word citizen. It is sometimes said to be a person who, 
under the laws and Constitution of the United States, has 
a right to vote for representatives in Congress and other 
public officers, and also is qualified to fill offices in the gift 
of the people. (1 Bouv. Diet., 231.) This definition would 
exclude women and children. A citizen of the United 
States is a native born or naturalized person of either sex, 
who owes allegiance to, and is entitled to protection from, 
the United States, or a person who is made a citizen by 
treaty stipulation or by constitutional or statutory law. 

A corporation, says Chief Justice Marshall, in Dart- 
mouth College v. Woodward, (4 Wheaton, p. 636,) is "an 
artificial being, invisible, intangible, and existing only in 
contemplation of law. Being the mere creature of law, it 
possesses only those properties which the charter of its 
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creation confers upon it, either expressly or as incidental to 
its very existence. These are such as are supposed best 
calculated to effect the object for which it was created. 
Among the most important are immortality, and if the ex- 
pression maybe allowed, individuality; properties by which 
a perpetual succession of many persons are considered as 
the same, and may act as the single individual. They enable 
a corporation to manage its own affairs without the per- 
plexing intricacies, the hazardous and endless necessity of 
perpetual conveyance for the purpose of transmitting it 
from hand to hand. It is chiefly for the purpose of clothing 
bodies of men in succession with these qualities and 
capacities, that corporations were invented and are innise." 

From the above it is apparent that in general the terms, 
citizen and corporation, are distinct and have widely differ- 
ent signification. 

There has grown up in the United States courts a rule 
which treats a corporation for the purpose of suing and being 
sued, as a citizen. This rule has been adopted for conven- 
ience in practice. At first it was held that where there 
were two or more plaintiffs, and two or more defendants, 
each plaintiff be capable of suing each defendant in order 
to support the jurisdiction of the court. (Strowbridge v. 
Curtis, 3 Cranch, 266.) The same court held that a cor- 

Soratioli aggregate, comprised entirely of citizens of one 
tate, may sue a citizen of another State in the Circuit 
Court of the United States. And further, that a corpora- 
tion aggregate cannot in its corporate capacity be a citizen. 

Bank of United States v. Deveaux, (5 Cranch, 84,) Chief 
Justice Marshall said, "The jurisdiction of this court be- 
ing limited, so far as respects the character of the parties 
in this particular case, to controversies between citizens of 
different States, both parties must be citizens, to come 
within the description* That invisible, intangible, and 
artificial being, that mere legal entity, a corporation aggre- 
gate, is certainly not a citizen, and consequently cannot sue 
or be sued in the courts of the United States, unless the 
rights of the members in this respect can be exercised in 
their corporate name. If the corporation be considered as 
a mere faculty, and not as a company of individuals, who, 
in transacting their joint concerns, may use a legal name, 
they must be excluded from the courts of the Union." 

The Court held that the corporation could sue and be 
sued if all its stockholders were citizens of the State where 
the suit was pending. The same principle was afterward 
decided in the Commercial Bank of Vicksburg v. Slocum 
et al. /U Pet., 60.) 

The "Supreme Court, in Louisville Bailroad Company v. 
Letson, (2 How., 550,) went a step further, and held that a 
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citizen of one State can sue a corporation which has been 
created by and transacts its business in another State where 
the suit was brought, although some of the members of the 
corporation were not citizens of the State where the suit 
was brought. Judge Wayne, in delivering the opinion of 
the court, said: "A corporation created by a State to per- 
form its functions under the authority of that State, and 
only suable there, though it may have members out of the 
State, seems to us to be a person, though an artificial one, 
inhabiting and belonging to that State, and therefore enti- 
tled, for the purpose of suing and being sued, to be deemed a 
citizen of that State." 

And again: "We confess our inability to reconcile these 
qualities of a corporation — residents, habitancy, and indi- 
viduality — with the doctrine that a corporation aggregate 
cannot be a citizen for the purposes of a suit in the courts of 
the United States, unless in consequence of a residence of all 
the corporates being of the State in which the suit is 
brought." 

In Marshal ix. Baltimore & Ohio Railroad Company, (16 
How., 327,) Judge Grier said: "A corporation, it is said, 
is an artificial person, a mere legal entity, invisible and 
intangible. This is, no doubt, metaphysically true in a 
certain sense. The inference, also, that such an artificial 
entity cannot be a citizen, is a logical conclusion from the 
premises which cannot be denied. But a citizen who has 
made a contract, and has a 'controversy' with a corporation, 
may also say, with equal truth, that he did not deal with a 
mere metaphysical abstraction, but with natural persons; 
that bis writ has not been served on an imaginary^ entity, 
but on men and citizens; and that his contract was made 
with them as the legal representatives of numerous unknown 
associates or secret and dormant partners." 

In Covington Drawbridge Company v. Shepherd (20 
How., 233), Chief Justice Taney said: "In the case of 
Lafayette Insurance Company v. French, the declaration 
stated that the corporation itself was a citizen. Now, no 
one, we presume, ever supposed that the artificial being 
created by an act of incorporation could be a citizen of a 
State, in the sense in which that word is used in the Consti- 
tution of the United States, and the averment was rejected 
because the matter averred was * simply impossible.' * 

I have cited these passages for the purpose of showing how 
the judicial mind has treated this question, and how uni- 
formly it has been held that the quality of citizenship was 
given to a corporation from the necessity of the case, and for 
the purpose of allowing it to sue and be sued, and for that 
alone, and that a corporation was in no sense a citizen within 
the meaning of that term as used in the Constitution, or in 
the laws relating to the public lands. 
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If a corporation is a citizen within the meaning of the 
act of 1866, then foreigners, for example, the Chinese, may 
flood this country, organize themselves into corporations — 
a thing that is easily done under general laws — and absorb 
every acre of its mineral lands. A construction that leads 
to snch consequences, does not commend itself to my mind. 
I am of opinion that the New Idria Mining Company have 
not shown such citizenship as entitles them to a patent. 

6. The fourth section oi the act of July, 1866, is in these 
words : "That when such location and entry of a mine shall 
be upon unsurveyed lands, it shall and may be lawful, after 
the extension thereto of the public surveys, to adjust the 
surveys to the limits of the premises according to the loca- 
tion, and possession, and plat aforesaid ; and the Surveyor- 
general may, in extending the surveys, vary the same from 
a rectangular form, to suit the circumstances of the country 
and the local rules, laws, and customs of miners : Provided, 
That no location hereafter made shall exceed two hundred 
feet in length along the vein for each location, with an ad- 
ditional claim for discovery to the discoverer of the lode, 
with the right to follow such vein to any depth, with all its 
dips, variations and angles, together with a reasonable quan- 
tify of surface for the convenient working of the same, as 
fixed by local rules : And provided, further, That no person 
may make more than one location on the same lode, and 
not more than three thousand feet shall be taken in any one 
claim by any association of persons." 

The last proviso of this section limits the quantity of 
land that can be appropriated by any one association to 
three thousand feet. 

It is true that under the local rules adopted for the San 
Carlos district, in 1854, a person was allowed to take up 
one hundred and sixty acres, but that rule must give way to 
a statutory one which conflicts with it. This is carefully 
provided for in the first section. It declares that the min- 
eral lands maybe occupied "subject to such regulations 
as may be prescribed by law, and subject also to the local 
customs or rules of miners in the several mining districts, 
so far as the same may not conflict with the laws of the 
United States." 

Now, the local law says that in mining for cinnabar, the 
miner may appropriate one hundred and sixty acres. The 
statute of the United States says that " not more than three 
thousand feet shall be taken in any one claim, by an asso- 
ciation of persons. " The statute must control. 

The New Idria Mining Company claim to be the assignees 
of three different associations — the Molina, the San Carlos, 
and the New Idria. 

The Molina mine was located March 21, 1854, by R. Repa, 
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Jose D. Molina, H. V. Pitts, and William Mulin. The 
lands claimed are described as follows: "Situated in the 
county of Mariposa, State of California, and inclosed' 
within the following limits: Beginning one mile and a half 
northeast of the Aurora Silver mine, at a stake marked A, 
No. 1; thence south 200 yards, to a stake marked B, No. 2; 
thence west 300 yards, across an arroyo to a tree marked C, 
No. 3; thence north 210 yards, to a stake marked D, No. 4; 
thence east 300 yards, across the above-mentioned arroyo 
to the point of beginning." This would give an area of 
12.38 acres. The interest of all these parties has been duly 
conveyed to the New Idria Mining Companv. 

The San Carlos mine was located November 22, 1854, by 
H. F. Pitts, P. Collins, T. Smith, James Preffo, T. M. 
Murales, B. B. Hampton, D. W. Gomez, John Young, A. 
Pollard, and H. G. Balenger. The lands claimed are de- 
scribed as follows: "Situated in the county of Mariposa, 
and State of California, and inclosed within the following 
limits: Beginning two miles south of the Aurora Silver 
mine, at a stake marked X; thence east to a stake marked 
B, 230 yards; thence southeast 500 yards, to a stake marked 
D; thence southwest 230 yards, to the point of beginning." 
This would give an area of 28.76 acres. These parties have 
conveyed to the New Idria Mining Company. 

The New Idria mine was located December 13, 1854, by 
H. F. Pitts, P. Collins, and H. G. Balenger. In their 
declaration of location they say that "they claim by right 
of discovery, as well as by right of possession, for a long 
time past, the quicksilver mine which, as subdivided, is 
known as the 'New Idria,' 'Molina,' and 'San Carlos,' 

auicksilver mines, being bounded as follows: Beginning oh 
le southeastern slope of Mount Carlos, county aforesaid, 
at a stake and stones erected there for a boundary, and 
marked as per subjoined plat of survey, No. 1; thence run- 
ning N. 5° £. 15 chains to a stake and stones, No. 2; thence 
at right angles N. 45° W. 220 chains to a stake and stones, 
No. 3; thence at right angles S. 45° W. 30 chains to a stake 
and stones, No. 4; thence at right angles S. 45° £. 220 
chains to a stake and stones, No. 5; thence at right angles 
N. 45° £. 15 chains, to the place of beginning." This would 
give an area of 660 acres. These parties have conveved to 
the New Idria Mining Company. 

Granting that associations may assign, and that the 
assignee may hold to the same extent that , the several 
assignors might, and this companv would now be entitled 
to hold not exceeding 9000 feet in length. Neither the Mo- 
lina nor the San Carlos ever located on or claimed 160 acres. 
The Molina's location only covered a tract 200 by 300 yards, 
and amounting to a little over twelve acres; and the San 
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Carlos, a strip 230 by 500 yards, and amounting to a little 
over twenty-eight acres. 

The New Idria claimed to locate a large tract of some 660 
acres, covering both of the other companies. It does not 
appear that either the Molina or San Carlos ever claimed or 
took any steps toward securing any more land than they' 
actually located. 

The New Idria now claim 480 acres, being 160 acres for 
each of the three associations that have assigned to them. 
In view of the express terms of the statute, I do not see 
how they can make good any such claim. Congress cer- 
tainly did not intend to provide that all new claims origi- 
nating after the passage of the act should be limited to the 
3000 feet for each association,, but that all claims originating 
before its passage should be entitled to 160 acres lor each 
association. That would be offering a reward to those who 
had become trespassers, and were liable to prosecution, and 
discriminating in their favor as against those who had in 
all respects complied with the law. 

This case has been pending many years, and has been 
represented by eminent counsel, and it is safe to say has 
been presented as favorably for the company as the facts 
will allow. 

1 must advise adversely to the issuing of a patent as 
claimed. 

Very respectfully, 

W. H. Smith, Assistant Attorney-general. 
Hon. C. Delano, Secretary of Interior. 



-Local District Laws, in absence of State or Territorial 

Enactments, govern Locations. 

Department op the Interior, 
General Land Office, Washington, D. C, Aug. 25, 1871. 

E. J. Masters, Esq., Columbia, Gal. : 

Sir : In reply to your communication of the 14th inst. 
I have to state, that the acts of Congress limit the right to 
apply for and receive patents for mining claims to those 
who have occupied and improved their claims in accordance 
with the local laws, customs and rules of miners. 

In the absence of any State or Territorial enactment reg- 
ulating the occupancy and possession of mining claims, 
miners may alter or amend the laws of the district, but this 
action will not affect claims already located, as a claim must 
conform to the laws in force at the date of its location. 

Should the miners deem it advisable to amend their dis- 
trict laws, they may re-locate their claims under and con- 
formably to such amended laws, and upon complying with 
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the acts of Congress and the instructions of this office, may 
enter and receivepatents for the same. 

Very respectfully, 

Willis Drummond, Commissioner. 



Cinnabar and Copper Deposits cannot be entered as 

Placers. 

Department or the Intebiob, 
General Land Office, Washington, D. C, Aug. 26, 1871. 

J. E. Morgan^ Esq., Clayton, Cal. : 

Sir: * * * As copper and cinnabar are found in 
"rock in place," rather than in the form of placers, it is 
held by this office that parties desiring to obtain patents for 
lands valuable on account of the deposits of cinnabar or 
copper, must enter the same under the act of July 26, 1866. 

Very respectfully, 

Tour obedient servant, 

Willis Drummond, Commissioner. 



Disproving Mineral Character of Land for the Benefit of 

Railroads. 

Department of the Interior, 
General Land Office, Washington, D. C., Oct. 21, 1871. 

Register and Receiver, Sacramento, Cal. : 

Gentlemen : * * * The tenth section of said act 
provides, "That wherever, prior to the passage of this act, 
upon the lands heretofore designated as mineral lands 
wnich have been excluded from survey and sale, there have 
been homesteads made by citizens of the United States, or 
those who have declared their intention to become citizens, 
which homesteads have been made, improved and used for 
agricultural purposes, and upon which there have been no 
valuable mines of gold, silver, cinnabar or copper discov- 
ered, and which are properly agricultural lands, the said 
settlers or owners of such homesteads shall have a right of 
pre-emption thereto, and shall be entitled to purchase the 
same at the price of one dollar and twenty-five cents per 
acre, and in quantity not to exceed one hundred and sixty 
acres, or said parties may avail themselves of the provisions 
of the act of Congress approved May twenty, eighteen hun- 
dred and sixty-two, entitled "An Act to secure nomesteads 
to actual settlers on the public domain, and acts amenda- 
tory thereof." 

From the foregoing it is probable that the right to enter 
lands as agricultural, which as mineral lands were previously 
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excluded from survey and sale, is confined entirely to actual 
settlers, coming within the requirements of the pre-emption 
laws, who, upon making competent proof that the tracts 
actually settled upon, occupied and improved by them as 
homesteads contain no known mines of gold, silver, cinna- 
bar or copper, are entitled to the execution in their favor of 
the pre-emption or homestead laws. 

The case under consideration is an attempt to prove the 
agricultural character of a certain tract previously reserved 
as mineral land, to the end that it might enure to the Cen- 
tral Pacific Railroad Company, and not by a party coming 
within the purview of the section of law above quoted, and 
even if the proof were satisfactory, the whole proceeding 
fails for want of legal sanction to support it. But the proof 
is not sufficient to overcome the mineral affidavits and 
establish the agricultural character of the land. 

You are, therefore, directed to treat the land as mineral 
in character, the same as if these proceedings had not been 
had, notifying all parties in interest accordingly, and allow- 
ing sixty days from date hereof in which to take an appeal, 
if desired. 

Acknowledge receipt and report your action. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Case of the Salt Lake Mining Company's Application for 
Patent for the Flagstaff Mine, Salt Lake County, 
Utah. 

Department of the Interior, 
General Land Office, Washington, D. C, Not. 10. 1871. 

Register and Receiver, Salt Lake City, Utah Territory: 

Gentlemen : With the Register's letter of nineteenth Sep- 
tember last, this office received certain papers appertaining 
to the Salt Lake Mining Company's application for a patent 
for twenty-six hundred feet ol the linear extent of the Flag- 
staff lode, with adjoining surface ground, one hundred feet 
in width, situated in Little Cottonwood mining district, 
Salt Lake County, Utah, from which it appears as follows, 
to wit : 

That on the fourth day of June, 1870, said company filed 
in the Register's office a "diagram of the Flagstaff lode, 
and the mining premises appertaining thereto, situated in 
Little Cottonwood mining district, County of Salt Lake, 
and Territory of Utah, to which is attached the following 
notice, viz : 

" Notice is hereby given, that the Salt Lake Mining; Com- 
pany, a corporation duly incorporated under the Taws of 
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the Territory of Utah, claims twenty-six hundred (2,600) 
feet in length, by one hundred (100) feet in width, on the 
Flagstaff lode (being a silver-bearing vein of rock in place), 
and the land and premises appertaining to said mine, all 
situated in the mining district, county and territory afore- 
said ; the location and extent thereof being more fully 
described as follows, to -wit: The discovery shaft of said 
lode, being distant north 47° 15', west twenty-two hundred 
and eighty-one (2,281) feet from United States mon- 
ument Number 4. Said lode has an average width, as 
at present developed, of about twenty-two (22) feet, and 
extends from discovery shaft south 36°, west twelve hun- 
dred (1,200) feet, and north 36°, east fourteen hundred 
(1,400), containing rich lands appurtenant for mining 
and milling purposes, eight and seven hundred and twen- 
ty-one thousandths (8 T Wc) acres, as set forth in tbe 
foregoing diagram ; and we do hereby give further notice, 
that having occupied and improved the said lode and 
premises, according to the local customs and fules of min- 
ers in said mining district, &nd having expended in actual 
labor and improvements thereon an amount not less than 
one thousand dollars, and having at this time actual peace- 
able possession of said mining property, we will apply for 
a survey and plat of said premises, and a patent for the 
same under the act of Congress, entitled "An Act granting 
the right of way to ditch and canal owners over the public 
lands, and for other purposes," approved July 26, 1866. 
Witness our hand this twenty-fourth day of May, 1870." 

"John A. Groesbeck, 

President, Salt Lake City. 

Joseph S. Wing, 

Secretary, Springfield City. 

Nicholas Groesbeck, 

Treasurer, Salt Lake City. 
u Attest : C. L. Stevenson, 
W.B. Wright." 

On the fourth day of June, 1870, the following publica- 
tion was made in the Deseret News, a newspaper published 
at Salt Lake City, Utah, and continued to be so published 
until the fourth September, 1870, inclusive, as appears from 
the affidavit of Wm. H. Parker, the following being a copy 
of said publication in words and figures : 

"Legal Notice. 

United States Land Office, 

Salt Lake City, Utah, June 4th, 1870. 
" Notice is hereby given, that the Salt Lake Mining 
Company, a corporation duly incorporated under the laws 
of the Territory of Utah, claims 2,600 feet in length by 100 
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feet in width, on the Flagstaff lode, it being a silver-bbaring 
vein of rock in place, and situated in Little Cottonwood 
mining district, County of Salt Lake, and Territory of 
Utah, the location and extent thereof being more rally 
described as follows, to wit : 

"The discovery shaft of said lode being distant north 
47° 15', 2,281 feet from United States mineral monument 
number A. Said lode has an average width, as at present 
developed of about twenty-two feet ; and extends from dis- 
covery shaft south 37' 1,200 feet, and north 36° 1,400 feet, 
containing, with lands appurtenant thereto, for mining and 
milling purposes 8 I %V acres, and has this day filed in this 
office a diagram of the same, together with a notice of in- 
tention to apply for a survey and plat thereof from the Sur- 
veyor-general, and a patent thereof from the government of 
the United States, as provided in an act of Congress enti- 
tled " An Act granting the right of way to ditch and canal 
owners over the public lands and for other purposes, ap- 
proved July 26, 1866. 

" Geo. E. Maxwell, Begister." 

" S. 36, 3 m." 

This notice, it will readily be perceived, differs from the 
description and diagram before quoted in the following par- 
ticulars, viz: „ 

1st. The U. S. mineral monument, therein referred to, is 
designated "No. 4," while in the printed notice it is given 
as No. A, and there is nothing in the papers to show that 
they are identical. But, however, even if they were 
proven to be identical, I find — 

2d. That the bearing of the discovery shaft from said 
monument No. 4 is given in the application as North 47° 
15' west, while in the printed notice it is given simply N. 
47° 15', thus leaving it in doubt as to whether the direction 
or bearing of the line was east or west from the meridian. 

3d. The course of the lode as given in the company's ap- 
plication is South i36° west, and North 36° east from dis- 
covery shaft, while in the printed notice it is S. 37 min. 
and N. 36° from the same point, again leaving the question 
in doubt as to whether these lines were east or west of the 
meridian, and how the Begister, giving the matter even 
ordinary attention, could commit so serious an error in de- 
scription, and permit it to go uncorrected through the 
entire period of publication, required by the act in these 
cases, is beyond the comprehension of this office, and can 
only be accounted for on the ground of ignorance of the 
duties devolved upon him under the statute, or of gross 
neglect of such duties. 

It appears from the Begister's certificate that a copy of 
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the diagram and notice remained posted in his office for the 
period of ninety days, and from the affidavit of Kichard 
Connary and Frank Thebault, a copy of said notice and 
diagram remained posted upon the claim for ninety days, 
from on or about the tenth day of May, 1870, which state- 
ment is supported by the affidavit of John A. Groesbeck 
and Joseph S. Wing. 

Before a survey was made, however, adverse claims were 
asserted by Alex. Tarbet and Oliver B. Piatt, respectively, 
who were required by instructions from this office of fourth 
May and sixteenth and twenty-third June last, to commence 
proceedings in court, to determine the question of right of 
possession, as required by section six o? the mining statute. 

These adverse claims were both subsequently withdrawn, 
and there being then no adverse claim on file in your office, 
the ninety days notice having long expired, you certified the 
case to the Surveyor-general, who had a survey made by his 
depuiy, which he designated Survey No. 2, Lot No. 38, and 
appended thereto his approval, on the eighteenth Septem- 
ber, 1871, upon which you allowed Mineral Cash Entry No. 
4, dated September 18, 1871, and then forwarded the case 
for final action. 

Upon examining the official plat of this survey, it is 
found to embrace a strip of surface ground 2600 feet in 
length, and 100 feet in width, its linear extent or direction 
being south forty-five degrees thirty-nine minutes east 
1200 feet, and north f ortv-five degrees thirty-nine minutes 
west fourteen hundred ieet from the shaft marked on the 
plat. 

The application, as has already been stated, was for a 
patent for a claim of 2600 feet in length by 100 feet in 
width, on the Flagstaff lode; the same extending from the 
discovery shaft south thirty-six degrees west 1200 feet, and 
from the same point north thirty-six degrees east 1400 feet. 
The direction of the official survey in this case, therefore, 
differs to the extent of eighty-one degrees and thirty-nine 
minutes from that of the claim, as described in the appli- 
cation for patent, and, in fact, fails to include the ground 
originally sought to be patented, but embraces ground 
lying almost at right angles therewith. 

In the final survey, it is observed that IT. S. monument 
No. 3 is represented as bearing S. 48° E. at the distance of 
17.07 chains from post No. 1; but whether this monument 
No. 3 is identical with monument No. A, in the published 
notice, with monument No. 4, in the diagram, or, in fact, 
with either of them, does not appear. 

The second section of the said act of July 26, 1866, pro- 
vides "That whenever any person, or association of per- 
sons, claim a vein or lode of quartz, or other rock in place, 
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bearing gold, silver, cinnabar, or copper, having previously 
occupied and improved the same, according to the local 
customs or rules of miners in the district where the same 
is situated, and having expended in actual labor and im- 
provements thereon, an amount of not less than one thou- 
sand dollars, and in regard to whose possession there is no 
controversy or opposing claim, it shall and may be lawful 
for said claimant, or association of claimants, to file in the 
local land office a diagram of the same, so extended laterally 
or otherwise, as to conform to the local laws, customs, or 
rules of miners, and to enter such tract, and receive a pat- 
ent therefor, granting such mine, together with the right to 
follow such vein or lode, with its dips, angles, and varia- 
tions, to any depth, although it may enter the land adjoin- 
ing, which land adjoining shall be sold subject to this 
condition." 

From the foregoing, it will be at once perceived, that the 
diagram required to be filed, as aforesaid, must represent 
the claim as the same is held and occupied, agreeably to 
the local customs or rules of miners. 

The customs or rules adopted by the miners of Little 
Cottonwood Mining District, require, among other things, 
that there shall be an officer for said district, to be called 
the Recorder, who shall procure and keep a substantially 
bound book, to be called the "Book of Locations," in 
which he shall record all notices of location claims, whether 
for mining or other purposes connected therewith; the said 
customs or rules further providing, that when a claim shall 
have been located and recorded, he shall, upon request, 
make an4 deliver to the claimant, his agent or attorney, a 
certificate of such location and record over his official sig- 
nature, which certificate shall be conclusive evidence of the 
facts therein stated, that ' ' all claims shall be recorded within 
twenty days of the location, and a blazed tree, stake or 
board, shall designate the name of lode and amount of 
ground claimed by the location of the ledge, unless the 
parties shall hold the same by constant labor thereon;" it 
oeing of course inferred, that where the claimants desire to 
hold their claim by " constant labor thereon," it is at their 
option whether to have the same recorded within the pre- 
scribed twenty days, or not. 

In the present case, however, it is shown that the claim 
was filed for record, and recorded, as appears from the fol- 
lowing certificate from the office of the Mining Recorder, 
viz : 

"Flagstaff] Lode. 

"Notice is hereby given, that we, the undersigned, claim 
2200 feet of this vein or lode, together with all dips, spurs, 

5 
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angles, and variations, to be known as the Flagstaff Course 
of Lode northerly and southerly. 

"Claims northerly — No. 1, Joseph S. Wing, 200 feet;. No. 
2, Stephen Groesbeck, 200 feet; No. 3, N. Groesbeck, 200 
feet; No. 4, Wm. Groesbeck, 200 feet; No. 5, Alex. Tarbet, 
200 feet. 

"Claims southerly — No. 1, John Snyder, 200 feet; No. 2, 
J. Albert Groesbeck, 200 ieet; No. 3, N. H. Groesbeck, 
200 feet; No. 4, John A. Groesbeck, 200 feet; No. 5, Ole 
Wedaburgh, 200 feet. 

"Claims Nos; One, Two, Three and Four north, and 
claims Nos. One, Two, Three and Four, and the discovery, 
to be worked in company and undivided. 

"Little Cottonwood Mining District, Salt Lake County, 
Utah Territory, March 19, 1870. 

"Filed for record, March 25, 1870, 11 o'clock A. M. Re- 
corded, April 9, 1870. 

"J. F. Woodman, Recorder. 

"Per W. W. Chisholm, Deputy." 

Claims No. Six, north and south, were subsequently 
located and recorded by Wm. F. Dennis and W. J. Ribelin, 
respectively, whose claims, together with those of the other 
locators above named, were purchased by said Salt Lake 
Mining Company, the applicants for patent. 

The customs or rules of miners in said district allow sur- 
face ground for working purposes, not exceeding fifty feet 
on each side of the walls of the .vein or lode, and this sur- 
face claim was, of course, understood to appertain to and 
be embraced by the location of the Flagstaff lode aforesaid. 

In the diagram and notice presented by said company 
they describe their claim as being twenty-six hundred feet 
in length and one hundred feet in width, the same extend- 
ing from discovery shaft north 36 degrees-east 1,400 feet, 
and from said shaft south 36 degrees west 1,200 feet; this 
being the claim asserted by them under said statute, and 
the premises located by their grantors under the local cus- 
toms or rules, as shown by the records. 

It is provided in the third section of said statute of July 
26, 1866, " that upon the filing of the diagram provided in 
the second section of this act, and posting the same in a 
conspicuous place on the claim, together with notice of 
intention to apply for a patent, the Register of the Land 
Office shall publish a notice of the same in a newspaper 
published nearest to the location of said claim, and shall 
also post such notice in his office for the period of ninety 
days, and after the expiration of said period, if no adverse 
claim shall have' been filed, it shall be the duty of the Sur- 
veyor-general, upon application of the party, to survey the 
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premises and make a plat thereof, indorsed with his ap- 

{>roval, designating the number and description of the 
ocation, the value of the labor and improvements, and the 
character of the vein exposed, and upon payment to the 
proper officer of five dollars per acre, together with the 
cost of such survey, plat and notice, and giving satisfactory 
evidence that said diagram and notice have been posted on 
the claim during said period of ninety days, the Register of 
the Land Office shall transmit to the General Land Office 
said plat, survey and description, and a patent shall issue 
for the same thereupon," etc. 

The location of the claim is described as northerly and 
southerly, as shown by the mining records of the district, 
or as the same is more particularly described by the claim- 
ants in the diagram and notice: "The location and extent 
thereof," is south 36 degrees west 1200 feet, and north 
36 degrees east 1400 feet from discovery shaft. 

This then was the claim, the location or the premises, 
which should have been surveyed, and not the ground em- 
braced by the final survey, it being held that under the law 
the final survey must embrace substantially the claim, or 
premises, described in the diagram and notice, and that 
such diagram and notice must describe substantially the lo- 
cation or claim, as the same appears upon the district min- 
ing records, and this is held to be the proper interpretation 
of the language employed in the second section of the act, 
that the diagram must be "so extended, laterally or other- 
wise, as to conform to the local laws, customs, and rules of 
miners." 

The diagram and notice in these cases are in the nature 
of a summons, by which opposing claimants are notified 
that proceedings nave been initiated under the law, to ob- 
tain a patent from the government for the land, premises, or 
claim, therein described and specified, and that if they fail 
to answer or file their adverse claim, within the period fixed 
bj law, their right to appear is barred, and it would cer- 
tainly contravene all analogies of the law to render judg- 
ment in favor of plaintiff for premises, other than those 
which parties had been summoned to defend, and then rule 
out all defendants whose rights might be thus jeopardized, 
on the ground that their right to appear had become barred 
by statutory limitations. 

It has been contended by some, that the real object of 
the applicant is to secure a title to the vein or lode, and 
that the surface ground is merely an adjunct, immaterial to 
the real issue, and that its locus is determinable only upon 
the course of the lode, as ascertained by development after 
the location and record of the claim, and that the surface 
must coincide in its direction with the true course of the 
lode so ascertained. 
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If this is the proper interpretation of the law, then the 
necessity of the diagram is not perceived. It certainly 
would be of no service to any adjoining or neighboring 
claimants in enabling them in determining what ground 
would be surveyed at the expiration of the ninety days, and 
under such construction of the law the applicant for a pat- 
ent would be enabled to select that course for his survey 
which best suited his fancy, provided he used the same in- 
itial point, and if such final survey embraced any mines, or 
miner's improvements, not belonging to the applicant, the 
owners thereof would be without redress, by reason of fail- 
ing to present their adverse claims in time. It is not a sur- 
vey of the lode that is required in these cases, but of the 
surface ground; a lode could not he properly surveyed 
until after it had been opened or developed in entire ex- 
tent. This is seldom the case in the applications for mining 
patents received in this office, and it is obvious that if a 
claim cannot be surveyed or patented until the exact course 
of the vein or lode has been first ascertained by developing 
it in its entire length, it would, in the majority of cases, be 
years before title could be granted, and, as in some cases the 
mine would in the meantime have become exhausted, a pat- 
ent would be of no value if then issued for it. 

Again, in the fourth section of the said act of twenty- 
sixth July, 1866, it is enacted "That when such location 
and entry of a mine shall be upon unsurveyed land, it shall 
and may be lawful, after the extension thereto of the public 
survey, to adjust the surveys to the limits of the prem- 
ises, according to the location and possession and plat 
aforesaid," etc. 

If the theory is to prevail that the surface-ground in these 
cases is an immaterial adjunct, and that it is the lode which 
the law requires should be surveyed according to its course,, 
as determined by underground workings, without reference 
to the surface-claim, as described in the diagram, then this 
requirement of the fourth section is meaningless, for to 
adjust the lines of the public surveys to the limits of under- 
ground premises is simply impossible. 

The law has very wisely provided against the contingency 
which often occurs, of a vein or lode, upon development, 
being found to depart from under the surf ace-ground de- 
scribed and conveyed by the patent, and in all patents 
issued for vein or lode claims there is an express clause, 
granting the right to follow the vein or lode so patented, 
with its dips, angles, and variations, to any depth, * ' although 
it may enter the land adjoining." 

It will thus be seen that a patentee, under this act, is 
fully invested with title to his lode, for linear extent speci- 
fied in the grant, whatever course the vein may be found to 
pursue underground; but the locos of the surface-ground 
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Satented therewith, must be the same, substantially, as 
escribed and claimed in the diagram. 

The adoption of a different rule might result in the ap- 
propriation of mining claims contiguous to, or in the vicinity 
of, the one for which the application for patent might be 
made, without notice to the parties thus adversely affected: 

A further result of such ruling might be apprehended in 
this, that as none of the claimants of other mines in the 
immediate vicinity of the one sought to be patented, could 
tell whether their claims would be included in the final sur- 
vey or not, they would all be forced in self-protection to 
trump up opposing claims or protests against issuing the 
patent, thus virtually nullifying the statute. 

In this particular case, this office cannot tell from the 
record ana papers before it, whether the tract surveyed is 
the same in any part with that described in the notice and 
diagram, and to issue a patent, under such circumstances, 
might work irreparable injury to parties who failed to ap- 
pear, for the reason that they were not notified that an 
application was pending for the ground finally surveyed, but 
for that described in the diagram and notice. 

Since forwarding the papers in this claim, you have sent 
up certain protests against granting the patent, all of which 
were filed after the approval of said survey, and concerning 
the legality of which it is not the purpose of this office now 
to enter into a discussion. 

In view of the existing discrepancy between the premises 
described in the application for patent and that embraced 
in the final survey, and of the fact that the published 
notice does not properly describe the locus of the claim as 
the same is set forth in the application and diagram, it is 
held that there is no authority of law for granting a patent 
. upon this claim, in its present condition before this office, 
but that proceedings under the statute should be com- 
menced de novo. 

It is believed that this position is supported by the decis- 
ion of the Hon. Acting Secretary of the Interior, in the 
case of the New Idria claim, wherein he concurs in the 
opinion expressed by the Hon. Assistant Attorney-general, 
that " the published notice should agree in description with 
th.e application, and if it does not, the applicant nas failed 
to comply with the statute." 

You will notify the parties in interest of this decision, 
sixty days from date of such notification being allowed for 
appeal therefrom to the Honorable Secretary of the Interior, 
if desired. 

Please acknowledge the receipt hereof as "N," and re- 
port your action in the premises, giving date of notification. 

Very respectfully, etc., 

Willis Dbummond, Commissioner. 
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Department of the Interior, 

Washington, D. C, 5th Dec, 1871. 

Sir : I return herewith the papers transmitted with your 
letter of the fifteenth ultimo, m the matter of the Salt Lake 
Mining Company's application for certain lands in the Flag- 
staff lode, Little Cottonwood Mining District, Utah Terri- 
tory. You rejected the notice on the grounds of incorrect 
published notice and incorrect survey. 

Affer a careful consideration of the subject, I am of 
opinion that the defects in the published notice were not of 
so material a character as to require it to be set aside ; and 
your decision is modified to this extent. I entirely agree 
with your opinion that the errors of the survey are such as 
to forbid its approval. 

The inclosed copy of the opinion of Assistant Attorney- 
general Smith on the case, in which I fully concur, sets 
forth at length the reasons of this decision. 

I am, Sir, very respectfully, 

Your obedient servant, 

C. Delano, Secretary. 
Hon. Willis Drummond, Commissioner, 
General Land Office. 

(INCLOSURE.) 

Department of Justice, 
Office of Assistant Attorney-General, 

Washington, Nov. 24, 1871. 

Sir : I have considered the appeal of the Salt Lake Min- 
ing Company, from the order of the Commissioner of the 
General Land Office refusing to issue a patent for the 
"Flagstaff lode," so called. 

The Commissioner based his rejection of the application 
upon two grounds: 

1st. The notice published by the Eegister did not corres- 
pond in its description of the premises, with the notice and 
diagram filed with the Eegister. 

2nd. The survey made by the Surveyor-general did not 
correspond with, and include the premises set forth in the 
claim and- diagram filed with the Eegister. 

First. The notice, application, and diagram, filed with the 
Eegister, described the discovery shaft of said lode as dis- 
tant, north 47° 15' west 2281 feet from United States 
monument, number 4. The published notice described it 
as distant, North 47° 15' 2281 feet from United States 
mineral monument "A." The application described the 
lode as extending from the discovery shaft, south 36° west 
1200 feet, and north 30° east 1400 feet. The published no- 
tice as extending south 37° 1200 feet, and north 36° east 
1400 feet. 
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It thus appears that the published notice failed in these 
instances, of giving the bearing from the meridian, and left 
it uncertain whether that bearing should be east or west. 
It gave one course as 37°, when it should, have been 36°, 
and described the starting point as monument A, when it 
should have been 4. 

It will be observed that the notice in the first three par- 
ticulars, agrees with tLe application so far as it goes. It 
is consistent with the application to the extent it states the 
courses and distances, but fails to state the courses in full. 
It omits one of the bearings from the meridian. If there 
were nothing referred to, in the notice to help out the pat- 
ent defects in it, I think it would not be such a notice as 
the law requires. 

An examination of the notice, however, shows that it states 
that the company "has this day filed in this oflice a dia- 
gram of the same, together with a notice of an intention to 
apply for a survey," etc. 

Tne " diagram" and "notice" referred to contain a true 
description of the premises, and, as I think, help out and 
cure the defects referred to and patent in the published 
notice, upon the well established maxim id ceratum est quod 
reddi potest ceratum. The error of one degree, in giving the 
course as 37° when it should have been 36°, is so slight 
and would make so little difference in the distance of 2,600 
feet, that it is not entitled to consideration. Dex non curat 
de minimis. The remaining discrepancy is the one which 
makes the starting point monument A, instead of monument 
No . 4. This, in my opinion, is the most serious of all. 
Upon inquiry, I learn that there are, in fact, no mineral 
monuments that are designated by the letters of the alpha- 
bet. Practically, there was but little danger of any one's 
being misled by such a notice. Upon its face it would be 
seen that it called for a monument that was unknown in the 
mineral districts, and the inquirer would be led to examine 
the diagram referred to in the notice, and upon such exam- 
ination would discover the error and ascertain the true 
monument. 

Moreover, the law does not impose upon the applicant 
the duty of preparing and publishing the notice. This is 
made the duty of the Register. It is claimed by counsel 
that the applicant is not responsible for any errors made by 
the officer of the law in giving such notice. I think the 
officer is made for this purpose the agent of the applicant, 
and that it is the business of the applicant to see that he 
substantially complies with the law. The object of notice 
is to advise those who may have adverse interests of the 
pendency of a claim that may affect their interests, and it 
will not answer to say that the applicant shall not be re- 
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sponsible for the notice, or that he- shall receive his patent, 
although the officer entirely neglected to give any notice. 
But while I would not release the applicant from all respon- 
sibility for the notice, yet, inasmuch as it is made the legal 
duty of the Register to prepare and give it, I would not 
hold the party to the same technical precision that I would 
if the law made it' his duty to give the notice. 

Upon the whole, I think the notice in question was not 
so irregular or defective as to justify setting it aside. 

Second. By an examination of the application and official 
survey made in this case, it will be seen that they do not 
correspond. 

The application was for a claim extending from the dis- 
covery snaft south 36° west 1,200 feet, and from the same 
point north 36° east 1,400 feet. The official survey was for a 
tract extending from the discovery shaft south 49° 39' east 
1,200 feet, and north 45° 39* west 1,400 feet. 

Assuming that the discovery shafts were identical, and 
there is a variation in the course of 81° 39*, making the 
two tracts cross each other nearly at right angles, the ap- 
lication started at a given course and distance from monu- 
ment No. 4, the survey at a given course and distance from 
monument No. 3. "Whether the two monuments were in 
fact identical is not shown. . 

I am of opinion that the final survey should substantially 
follow the claim described in the application. I think this 
did not, and I advise that the decision of the Commis- 
sioner be reversed as to the published notice, and affirmed 
as to the final survey. 

Very respectfully, 

W. H. Smith, Assistant Attorney-general. 
Hon. C. Delano, Secretary of Interior. 



Department of the Interior, 

Washington, D. C, March 14th, 1872. 

Sir : I have had under consideration the appeal from 
your decision in the matter of the Flagstaff lode, in Utah 
Territory. 

The only ground on which you declined to issue a patent 
was that certain adverse claims had been filed with the 
Begister after the expiration of the ninety days from the 
date of the published notice, and before the approval of 
the corrected survey. 

It appears that the notice was published on the fourth 
day of June, 1870, and one of -the adverse claims was filed 
on the twenty-eighth of December, 1871, and the other on 
the tenth of January, 1872. 

The original survey was approved by the Surveyor- 
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general on the eighteenth of September, 1871. The corrected 
survey was approved on the sixteenth of January, 1872. 
The original was not approved by the Commissioner or 
Department, because it did not conform to the original ap- 

Slication and diagram in this, to wit : the application and 
iagram purported to start at a given course and distance 
from mineral monument No. 4, and the survey at the same 
course and distance from mineral monument No. 3. 

The application and diagram represented the surface 

J remises to extend from the discovery shaft south 36° west 
,200 feet, and north 36° east 1,390 feet. The survey repre- 
sented the tract as extending from the discovery shaft south 
49° 39' east 1,200 feet, and north 45° 39' west 1,400 feet. 

There was then no evidence in the case showing that min- 
eral monuments No. 3 and 4 were identical. Now that fact 
is clearly shown, and it is also shown that th§ corrected 
survey corresponds with the original application and survey, 
and that the original survey covered the identical discovery 
shaft now contained in the corrected survey, and that both the 
original and corrected surveys cover the identical discovery 
shaft set forth and included in the application and diagram. 
I state these facts for the purpose of showing that the ad- 
verse claimants are not prejudiced by the filing of the cor- 
rected survey, for it covers the identical discovery shaft in- 
cluded in the original published notice^ which notice they 
disregard. They did not file any adverse claim under it, 
within ninety days from its publication, or at any time. If 
they could safely omit to file, under that notice, it seems to 
me that they can safely do so under the present corrected sur- 
vey. The original survey was approved before any adverse 
claim was filed. That survey was not set aside. It was or- 
dered to be corrected. It has been corrected. It may well 
be doubted whether it, as corrected, is such a new survey 
as wQuld permit the filing of an adverse claim between the 
dates of the approval of the original and the approval of the 
corrected survey, even admitting that the law allowed ad- 
verse filings at any time before the approval and did not 
limit them to ninety days from the publication of the notice. 

But does the law permit such adverse filings after the ex- 
piration of ninety days from the publication of the notice? 

The second section of the mining act of July 26, 1866, 
provides that the claimant who has previously occupied and 
improved a vein or lode, and expended in labor or improve- 
ments, not less than one thousand dollars, shall file, in the 
local land office, a diagram of the same, so extended later- 
ally, or otherwise, as to conform to the local laws and that 
it shall be lawful for him to enter such tract and receive a 
patent therefor. 

The third section provides that upon the filing of the dia- 
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gram, as provided in said second section, and posting the 
same in a conspicuous place on the claim, together with a 
notice of intention to apply -for a patent, the Register of the 
land office shall publish a notice of the same in a newspaper 
published nearest to the location of said claim, and snail 
also post such notice in his office, for the period of ninety 
days: "and after the expiration of said period, if i\p adverse 
claim shall have been filed," (these words seem clearly to 
require the adverse claim "to have been filed " prior to the 
expiration of the nineiy days notice,) "it shall be the duty 
of the Surveyor-general, upon application of the party, to 
survey the premises and make a plat thereof, indorsed with 
his approval, designating the number and description of the 
location, the value of the labor and improvements, and the 
character of the vein exposed; and upon the payment to 
the proper office of five dollars per acre, together with the 
cost of such survey, plat and notice, and giving satisfactory 
evidence that said diagrams have been posted on the claim 
during said period of nineiy days, the Register of the land 
office shall transmit to the General Land Office said plat, 
survey and description, and a patent shall issue therefor." 
The plain meaning of this is, that the Register shall give 
the notice required for the period of ninety days, and that 
parties having adverse claims shall have the entire ninety 
days in which to file their claims, and that upon the expira- 
tion of the ninety days, immediately upon its expiration, the 
very next day thereafter, if there have been no adverse 
claims filed, the claimant shall have the right to apply to 
the Surveyor-general for a survey, and upon its being ap- 
proved and the land paid for and the proper papers for- 
warded to the Commissioner, he shall be entitled to his pat- 
ent. Ninety days is given in which to file adverse claims. 

They must be filed within that period. This is certainly 
a reasonable notice. It is much longer than publication is 
generally required by State laws, to bring in absent parties 
and acquire jurisdiction over imporfant interests. 

Is this rule, thus clearly stated, changed by the sixth 
section of the same act? 

That section provides, "That whenever any adverse 
claimants to any mine located and claimed as aforesaid 
shall appear, before the approval of the survey, as provided 
in the third section of this act, all proceedings shall be 
stayed until final settlement, and adjudication in the court 
of competent jurisdiction, of the rights of possession to 
such claim, when a patent may issue as in other cases." 
The object of this section is, to declare what shall be done 
when an adverse claim has been filed. It is not to declare 
when an adverse claim shall be filed. 

That had already been done in the third section. It 
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recites, that when "any adverse claimants" "shall appear 
before the approval of the survey, as provided in the third 
section of this act," then all proceedings shall be stayed, 
etc. Of course it must be "before the approval of the 
survey," if done in accordance with the third section, for 
that section requires the adverse claim to be filed within 
the ninety days. Any other construction would allow an 
adverse claim to be filed at any time before approval of the 
survey. A survey might be in the main correct, but yet 
erroneous in description or otherwise, in some slight par- 
ticulars, and yet, in such a case, an adverse claim might be 
filed which of itself would suspend the approval of the 
survey until it was adjudicated. Another claim might be 
filed before that was disposed of or the survey approved, 
and thus adverse claims might lap over each other, until it 
would be almost an impossibility for a claimant to be in a 
condition where he could demand an approval of his survey 
and the issuing of his patent. 

A construction which leads to such consequences ought 
not to prevail. I have concluded to adopt the one which 
requires the filing to be made within the ninety days. 

Your decision is, therefore, reversed, and the papers, 
together with your letter of the 28th ult., herewith returned. 

Very respectfully, 

C. Delano, Secretary. 
Willis Drummond, Com'r General Land Office. 



Legal Notice. 

Department of the Interior, 
General Land Office, Washington, D. O, Dec. 8, 1871. 

Register and Receiver, Central City, Colorado : 

Gentlemen : It again becomes necessary to call your atten- 
tion to the fact, that in many cases the mining diagrams and 
notices are too indemitely drawn to answer the require- 
ments of the law or instructions. 

The purpose of the diagram and notice is analogous to a 
legal summons, by which any and all parties are notified 
that unless, within a given time, they come forward and 
defend any right or interest they may have in certain prem- 
ises, their right to do so shall become barred, and judgment 
rendered for claimant. 

This being the case, you will at once perceive the im- 
portance of having the diagram and notice very carefully 
prepared. An honest claimant will certainly have no hesi- 
tation in giving such a description of what he claims, as 
will enable any neighboring claimants to fully inform them- 
selves of his intentions. 
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* * * Should it be shown in any of the cases now 
pending, that parties have been injuriously affected by pro- 
ceedings under a diagram or notice drawn in a manner cal- 
culated to deceive, or throw them off their guard, it will of 
course be the duty of this office to open the case for inves- 
tigation, or to reject the claim, ana require proceedings 

thereon de novo. 

* * * * * * x- * * * 

Very respectfully, 

Willis Dbummond, Commissioner. 



A Public Highway is not an Adverse Claim. 

Department of the Interior, 
General Land Office, Washington, D. C, Deo. 29, 1871. 

Messrs. Williams & Cabpenteb, Sacramento, (hlifornia: 

Gentlemen. * * * It would appear from Mr. Mulli's 
affidavit that his whole objection to the granting of a pat- 
ent on said application, is based upon the fact that 224 feet 
of a certain public highway is embraced thereby. 

* * * Inasmuch as Mr. Mulli has not claimed the 
mine in question, or any portion thereof, adversely to said 
applicant, and as the right of way is fully protected by said 
eighth section (Act of July 26, 1866), it is held, that Mr. 
Mulli's protest is not such an adverse claim as is contem- 
plated by said sixth section (Act of July 26, 1866), and the 
Registers action in refusing to recognize it as such, is 
hereby affirmed. 

Should a patent be issued upon said application of Mr. 
Blakely, the right of all parties to the use of said highway 
will be as secure under the law, as if the title had remained 
in the Government. * * 

Very respectfully, 

Willis Dbummond, Commissioner. 



Exemplifications furnished to Interested Parties Only. 

Depabtment of the Interior, 
General Land Office, Washington, D. C, Jan. 2, 1872. 

John N. Whiting, Esq., No. 70 Watt Street, New York City : 

Sir: I have to acknowledge the receipt, by reference from 
C. B. Boynton, Becorder of this office, of your letter of 
thirtieth ultimo, requesting a certified copy of the patent 
issued for the Daniel Peters lode, etc., with reference to 
which you are informed, that before the desired exemplifi- 
cation can be furnished, it will be incumbent upon you to 
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show what interest you, or those for whom you are acting, 
have in the premises in question, in order that this office 
may be able to determine whether, under the law, the ex- 
emplification can properly be furnished. 

, Very respectfully, 

Willis Drummond, Commissioner. 



Proof as to Mineral or Non-Mineral Character of every 
Subdivision Required in Contests between Miners 
and Agriculturists. 

Department op the Interior, 
General Land Office, Washington,. D. C, Jan. 24, 1872. 

Register and Beceiver, Sacramento, California: 

Gentlemen : * * * Inasmuch as no proof as to the 
mineral or non-mineral character of the other tracts upon 
which mineral affidavits have been filed was offered at said 
hearing, they will be considered as mineral until the same 
shall be disproved, in accordance with circular of May 6, 
1871. * * * 

Very respectfully, 

Tour obedient servant, 
Willis Drummond, Commissioner. 



After Entry is Made, the Burden of Proof Rests upon 
the Party alleging the Mineral Character of the 
Land. 

Department of the Interior, 

Washington, D. C, Feb. 12, 1872. 

Sir : * * * The burden of proof should be upon the 
mineral claimants where, in a case like the one under con- 
sideration, the land has been returned as agricultural, has 
been entered under the pre-emption law, and proof and 
payment have been made . It must appear to the satisfac- 
tion of the Department and the officers under it, that land 
sought to be acquired under the pre-emption law is agricul- 
tural in its character before an entry can be allowed ; but 
a case having been made out, an entry allowed, and pay- 
ment made, the claimants have a right to insist that the 
onus jprobandi shall be upon him who then alleges that the 
land is mineral. * * * 

Very respectfully, 

B. E. Cowen, Acting Secretary. 
Hon. Willis Drummond, Com'r General Land Office. 
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Auriferous Cement Claims are Patented as Placers. 

Department of the Interior, 
General Land Office, Washington, D. 0., Feb. 12, 1872. 

Thomas N. Stoddard, Esq., Sonora, California: 

Sib : * * * With reference to the second interroga- 
tory in your said letter of June 22, 1871, • it is possible that 
this office may have labored under some misapprehension 
as to what was really the point involved in your inquiry. 

If it was intended to ask if the auriferous cement claims, 
found in what are sometimes called ancient river beds, and 
usually worked by the hydraulic process, properly come 
within the signification of the term "rock in place," as used 
in the second section of the mining statute of twenty-sixth 
July, 1866, then the answer must, undoubtedly, be in the 
negative; several claims of that character having already 
been patented under the placer mining law of July 9th, 
1870, they fully coming within the meaning of the term 
" placer ' as defined in said act. * * * 

Very respectfully, 

Willis Drummond, Commissioner. 



Uncontested Part of a Claim may be Patented. 

Department of the Interior, 
General Land Office, Washington, D. C, Feb. 27, 1872. 

Register and Receiver, Central City, Colorado Territory: 

Gentlemen : * * * This office holds, therefore, that 
the foregoing verdict and judgment are fatal to the applica- 
tion of Bradley et al., to the extent of five hundred feet of 
the premises claimed by them as Ehode Island lode, leav- 
ing, however, two hundred and fifty feet of the claim un- 
contested. 

If the claimants have expended an amount equal to one 
thousand dollars upon this uncontested part in labor and 
improvements, and can in other respects come within the 
law, there is perceived no reason why they cannot proceed 
and obtain title to the portion of their original claim not 
affected by said verdict and judgment, should they desire 
to do so. * * 

Very respectfully, etc. 

Willis Drummond, Commissioner. 
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Proceedings to Secure Patent for Claim Previously Re- 
linquished. 

Department of the Interior, 
General Land Office, Washington, D. C, Feb. 27, 1872. 

Register and Receiver, Central City, Colorado Territory : 

Gentlemen : This office has examined the papers trans- 
mitted with your letter of twenty-third November last, in 
the matter of the application of Thomas Garrison for a 

Satent for fifty feet of the Kansas lode, Survey No. 134, 
[ineral District No. 1, from which it appears that said 
Garrison, on the ninth April, 1870, filed in your office his 
application for a patent for one hundred and fifty (150) feet 
of said lode; that on the ninth day of July, 1870, and before 
a survey of the claim was made, Eobert W. Meade, as 
agent for the University Gold Mining Company, of New 
York, filed an adverse claim to the westerly fifty (50) feet of 
the premises and lode applied for by said Garrison; that the 
applicant, on the twenty-second July, 1870, withdrew from 
said application all claim to the said westerly fifty (50) feet, 
and asked survey, plat and patent for the easterly one hun- 
dred feet embraced by his said application, not in dispute. 

The papers in this claim were received with your letter 
of date the twenty-fourth September, 1870, and a patent 
thereon issued to said Thomas Garrison, dated February 
15, 1871 (Survey No. 89.) 

On the twenty-fourth July, 1871, the said Eobert W. 
Meade, agent as aforesaid, filed with you his withdrawal of 
the adverse claim to said fifty feet of the westerly extent of 
the original claim of said Garrison. 

Mr. (Harrison thereupon renewed his application for a pat- 
ent for this portion of the lode, and without further notice 
a survey (No. 134) was made thereof, which received the ap- 
proval of the Surveyor-general on the second October last. 

On the twenty-third November, 1871, you permitted the land 
to be entered, and then reported the case for final action. 

When Mr. Garrison relinquished his claim to a patent to 
that portion of the lode, it ended, closed and terminated 
the proceedings previously had by him with reference 
thereto, and the claim could not again be presented, except 
by a party properly entitled to the possession and after due 
proceedings, as in an original case under the law. 

Whether Mr. Garrison has, or ever had, such possession 
under the local laws as would entitle him to a patent, is not 
disclosed by the papers, but whether he has or not, the 
claim cannot be considered upon its present basis, and it is 
therefore rejected. * * * * 

Very respectfully, 

Willis Drummond, Commissioner. 



1 
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Only Those Showing Interest in the Premises can Assert 

an Adverse Claim. 

Depabtment of the Interior, 
General Land Office, Washington, D. C, March 4, 1872. 

Register and Receiver, Central City, Colorado Territory : 

Gentlemen : The papers in the matter of Jacob Tascher's 
application for a patent for five hundred feet in length on 
the Alger lode, with surface ground fifty feet in width, have 
been carefully examined. 

It is shown that said application was filed in your office, 
on the seventeenth July, 1871, and notice thereof given, by 
publication and posting in the usual manner. 

Before a survey of the claim was made or approved by 
the Surveyor-general, and on the sixteenth day oi October, 
1871, Joseph M. Marshall filed his sworn statement, to the 
effect that said application of Tascher embraces and is 
identical with claim No. 13 East, on the Kansas lode, owned 
by the Empire State, Texas and Lincoln Gold Mining Com- 
pany, of Colorado, in whose behalf he files this sworn 
statement, " solely that justice may be done in the prem- 
ises, and the said company protected in their title to said 
property. 7 ' 

This affiant is not shown to have any interestwhatever in 
the premises, or any authority for appearing in behalf of 
said company, even if any such exists, a fact not established, 
however, by the papers. 

It is not understood by what possible construction of the 
mining act, or the instructions thereunder, you received or 
filed this paper. 

The sixth section of the mining act provides that, " when- 
ever any adverse claimants to any mine, located and claimed 
as aforesaid, shall appear," etc. 

Mr. Marshall having no interest whatever in the mine, 
"located and claimed as aforesaid," and no authority to 
represent parties having such interest, his affidavit entirely 
fails as an adverse claim upon which to suspend proceed- 
ings under the act, even if ne had furnished the abstract of 
title or proof of possessory right of said company to the 
Kansas lode, as required by circular instructions. * * 

On the twenty-fifth October, 1871, Theodore H. Becker, 
on behalf of himself and Anselm H. Barker, filed his affi- 
davit and protest against said application for patent, on the 
ground of identity with the Dickerson lode, claimed by 
them, the said Becker and Barker, and for reason also, that 
the premises, as described in the notice and diagram, "are 
not the property of the said Jacob Tascher, and the said 
applicant is not entitled to hold the same, under and by vir- 
tue of the local laws," etc. 
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These adverse claimants have failed to produce any ab- 
stract of title, and offer no evidence whatever in support of 
Mr. Becker's allegation of their joint ownership of the 
Dickerson lode. 

The assertion that the applicant for patent is not entitled 
to hold the lode under the local laws, without specifying 
the grounds of such allegation, is a mode of testifying, 
which, if accepted, would enable deponent not only to de- 
termine the facts, but also the legal deductions therefrom, 
thus substituting his judgment for that of the Department. 

We cannot accept as evidence the conclusions of law, 
stated in general terms; the specific facts set out in detail, 
upon which such conclusions are based, being required. 

These opposing parties, Messrs. Becker and Barker, it is 
held, have entirely failed to make out an adverse claim, and 
their filing is accordingly rejected. * "* * 

Very respectfully, 

Willis Drummond, Commissioner. 



An Adverse Claim Rejected because not Properly Made 

Out. 

Department op the Interior, 

Washington, D. C, March 19, 1872. 

Sir : I have examined the appeal taken to this office from 
your decision of November 29th, 1871, in the case of Beuben 
Thomas v. James B. Bichards and Thomas Tippet, involv- 
ing the right of Thomas to enter as a placer claim certain 
lands in Sec. 27, T. 16, N. B. 8, E. M. D. M., California. 

The facts in the case are correctly and fairly summarized 
in your decision, and raise a single question of law, viz : Is 
the claim of Bichards and Tippet an " adverse claim" within 
the meaning of the sixth section of the act of July 26th, 
1866, as extended to placer claims by the act of July 9th, 
1870? You hold that it is not. 

The claim of Thomas is one which, in absence of any ad- 
verse right, is patentable. Bichards and Tippet, January 
10th, 1871, pending the application of Thomas for a patent, 
filed an affidavit, alleging that they were then, and had 
been owners of certain portions of the claim of Thomas for 
more than three years, and that they had worked the ground 
for several years. They have never filed any other or addi- 
tional proof, nor have they, so far as appears, commenced 
any action in the local courts. 

Such an affidavit, unsupported by other proof , is not suffi- 
cient evidence of an adverse claim. It does not, as required 
by the rules and regulations of your offibe, issued under 
these acts and approved by the Department, state in detail 
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the nature of the adverse claim., where and how it origin- 
ated, whether by purchase, or location, or other material 
and essential particulars. It is a vague, indefinite, ex parte 
affidavit, and the failure to furnish other or more specific 
evidence for the period of over a year, is sufficient to raise 
a strong doubt as to the good faith of the contestant. 

I affirm your decision, and return herewith the papers 
transmitted with your letter of the twenty-ninth ultimo. 

Very respectfully, 

C. Delano, Secretary. 
Hon. Willis Drummond, Coni'r General Land Office. 



A Special Clause, Protecting Water Rights, is Inserted 
in all Patents issued for Lands in the Mining Regions. 

Department op the Interior, 
General Land Office, Washington, D. C, March 21, 1872. 

Hon. A. A. Sargent, M. C, Washington, D. C: 

Sir: I have the honor to acknowledge the receipt to-day, 
by reference from you, of a letter bearing date tne twelfth 
instant, from George E. Williams, Esq., of Placerville, 
California, recommending an excepting clause to be in- 
serted in patents issued for lands in the mineral regions, 
for the protection of rights for the use of water ditches, 
etc., in which you concur. 

In response, I would state that this question came before 
me for consideration several weeks since, and although from 
an examination of the ninth section of the mining act of 
July 26, 1866, and the seventeenth section of the amenda- 
tory act of July 9, 1870, 1 am satisfied that rights to the use 
of water for mining, manufacturing, agricultural, or other 
purposes, and rights for the construction of ditches and 
canals, used in connection with such water rights, are fully 
protected by law ; yet, in order that all misapprehension 
that might exist between the holder or claimant of such 
right and such patentee might be set at rest, it was deter- 
mined, in all patents hereafter granted in mineral regions 
of the United States, to insert an additional clause or con- 
dition, expressly protecting and reserving such water rights, 
and making the patent subject thereto, the same as before 
it was granted. 

The blank forms for this patent are now being printed, 
and will be ready for use in a day or two, pending the re- 
ceipt of which, tne granting of patents in the mineral region 
for agricultural lands will be temporarily suspended. 

I am, Sir, very respectfully, 

xour obedient servant, 
Willis Drummond, Commissioner. 
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Patents cannot be issued conveying more than Three 

Thousand Feet of a Lode. 

Department of the Interior, 
General Land Office, Washington, D. C, March 27, 1872. 

Hon. A. A. Sargent, M. C, House of Representatives : 

Sib: In response to your inquiry in letter of twenty-fourth 
instant, inclosing a letter from Hartson and Burnell, dated 
at Napa City, Cal., the eleventh instant, I have the honor 
to state, the construction which this office had placed upon 
the first and second provisos to the fourth section of the 
mining act of July 26, 1866, was that the limitation of 
claims in the aggregate to three thousand feet on a lode, to 
any person or association, was wholly prospective, and 
related entirely to claims taken up after the date of said act, 
leaving the parties who held the possessory right to claims 

I)reviously located, although in excess of that maximum, at 
iberty to apply for and receive patents therefor. 

In the case of the New Idria Mining Company, the acting 
Secretary of the Interior, concurring m the opinion of the 
Assistant Attorney-general, failed to coincide with this office 
in its interpretation of the law upon this point, and I am 
therefore unable to issue patents conveying more than 3000 
feet along the vein or lode, no matter whether the location 
thereof was made prior or subsequent to the date of the 
mining act of July 26, 1866. 

It is understood, unofficially, that it is intended by cer- 
tain parties in interest, to present a case involving this 
question, before the Hon. Secretary of the Interior for 
review. The letter of Messrs. Hartson and Burnell is here- 
with returned. 

I am, sir, very respectfully, 
Tour obedient servant, 

Willis Dbummond, Commissioner. 



Adverse Claim rejected, because Identity of Lodes was 

not alleged. 

Department of the Interior, 
General Land Office, Washington, D. C. t April 1, 1872. 

Register and Receiver, Austin, Nevada : 

Gentlemen: On the thirteenth June, 1871, Ed. Powers, 
M. M. Egan, J. W. Kenneda, Ed, Curran, Thomas Kelly, 
and John H. Daly, filed in your office an application for 
patent for 1000 linear feet of the Sierra Nevada lode south, 
situate in White Pine District, White Pine County, Nevada. 

On the sixteenth of the same month, they published their 
notice of intention to apply for a patent. From an abstract 
of title on file in the case, from the office of the County Be- 
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• 

corder, it appears that said lode was located on the twenty- 
fifth April, 1868, and record thereof made on the same day, 
and that the applicants for patent have the record title to 
1000 linear feet thereof. 

On the sixth September, 1871, Michael Meagher, for 
himself and his co-tenants, filed an adverse claim to said 
application. In his sworn statement, he alleges that said 
application for patent includes the Edgar mining claim; that 
said lodes or deposits are separate and distinct from each 
other; that he and his co-tenants and their predecessors in 
interest, have been in the quiet, peaceable and exclusive 
possession of said Edgar lode for more than two years last 
past, and that he and his co-tenants have performed the 
work necessary to hold a mining claim, under the laws of 
White Pine Mining District. 

From an abstract of title on file in the case, from the office of 
the County Recorder of White Pine County, it appears that 
the Edgar lode was located on the 4th of June, 1868, and 
record thereof made on the 20th June, 1868, and that Chas. 
E. De Long, M. Meagher, J. P. Garvey and Annie Meagher, 
have now the record title to 1200 linear feet thereof. 

From the foregoing it will be perceived that the mining 
ground sought to be patented was located prior to said Ed- 
gar lode, and inasmuch as said deponent avers that the Ed- 
gar is a separate and distinct lode from the one for which 
said application for patent is made, it is held that said pro- 
testant has failed to present an adverse claim within the 
law and for the. following reasons, viz: 

First. Every patent issued for mining property contains 
an express clause by which all other veins or lodes, except 
the one named in the grant, are excepted and excluded from 
the conveyance according to the terms of the mining statute. 
• Second. Under the mining regulations of White l?ine dis- 
trict, a locator is entitled to hold one hundred feet of sur- 
face ground on each side of his lead, lode, or ledge, but 
this surface right gives him no title or claim to any other 
distinct or parallel ledges which may be found to exist 
within such surface. 

This opposing party having made no claim to the ledge 

sought to be patented, but to another lode separate and 

distinct therefrom, and, as priority of location determines the 

right to surface ground, it is ruled that this adverse filing 

does not constitute such an adverse claim, either to the lode 

or Surface ground, as is contemplated by the sixth section 

of the mining statute and the same is accordingly rejected. 
* * * * * * * 

Very respectfully, 

Tour obedient servant, 
W. W. Curtis, Acting Commissioner. 
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Patent may be Delivered to Owner of the Mine, though 
he may not be the Party named in the Patent. 

Department of the Interior, 
General Land Office, Washington, D. C, April 4, 1872. 

Register and Receiver, Central City, Colorado Territory : 

Gentlemen : It appears from the records and files of 
this office that on the ninth July, 1867, the "Chicago and 
Clear Creek Gold and Silver Mining Company," a corpora- 
tion existing under the laws of the State of Illinois, applied 
for a patent for one thousand (1,000) linear feet of the 
Washington lode, described in said application as being a 

fold and silver bearing vein of rock m place, situate in 
daho Mining District, County of Clear Creek, and Terri- 
tory of Colorado. 

This claim was subsequently reduced in its linear extent 
to seven hundred (700) feet along the lode, and due notice 
having been given, a survey thereof was executed, which 
received the Surveyor-general's approval May 25, 1870, 
being designated as "Lot No. 65," in Section 25, T. 3, S. 
E. 73 W., Colorado Territory. 

Said claim was, on the fifteenth February, 1871, patented 
to said applicants in their incorporate name, to wit : to the 
Chicago and Clear Creek Gold and Silver Mining Company, 
and the patent was transmitted to you for delivery with 
letter of February 18, 1871. 

On the eighteenth ultimo, this office received a letter from 
the Eeceiver at Central City, Colorado, inclosing a number 
of papers, and stating that, said final survey of the Wash- 
ington lode was applied for May 11, 1870, and money there- 
for deposited by Alex. Huyett, a stockholder in said com- 
pany; that said Huyett exhibited a letter of authority, signed 
by the Secretary of said company, instructing him to com- 
plete the application; that the entry was made August 30, 
1870, and said Huyett informed that the duplicate receipt 
was ready for him ; that he never called for it, but soon 
afterward went to Utah Territory, his whereabouts not 
being known to the Eeceiver. 

The Eeceiver further states, that a comYnunication was 
addressed to Wm. Aldrich, the President of said company, 
at Chicago, Illinois, but no reply was received, and that he 
is unable to find any representative of the company. 

It appears from the papers now received, that Alfred 
Boilings, at the September term of the District Court for 
the County of Clear Creek and Territory of Colorado, re- 
covered a judgment against the "Clear Creek Silver Mining 
Company for the sum of $318.88 damages and $35.10 costs 
of suit, upon which judgment a special execution was issued, 
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dated the seventh December, 1870, and directed to the 
Sheriff of said county, who afterward levied upon and sold, 
under said execution, "the whole of the Washington lode, 
situated upon the same mountain as the Veto lode, and the 
discovery shaft of which is about two hundred yards up the 
mountain from the discovery shaft of the said Yeto lode 
and in a northwestern direction from the said Yeto shaft, 
situated in Idaho Mining District, Clear Greek County, 
Colorado Territory," the said Alfred Boilings being the pur- 
chaser of said lode at said sale. 

It further appears, that said Boilings afterward assigned 
one half of his certificate of purchase under said execution 
to Ebenezer T. Wells, and that on the seventh November, 
1871, the Sheriff conveyed the said lode bv deed to said 
Boilings and Wells, who now apply to have the undelivered 
patent recalled and another issued to them for the same 
property, or that said patent be delivered to them as the 
rightful owners of the premises thereby conveyed, 

lu explanation of the misnomer in Winging this action, 
the said Boilings, under oath, deposes and says : 

"That he did not, at the time of commencing his said 
suit, certainly know the true name of said corporation, but 
deponent knew that one Alex. Huyett, then of said Terri- 
tory of Colorado, was a stockholder in the corporation, 
which was indebted to him, and deponent thereupon caused 
process in his suit to be served on said Huyett, as, accord- 
ing to the statute of the Territory of Colorado in that be- 
half, he lawfully might." 

" Deponent further saith, that the corporation against 
which this demand and cause of action in his said suit ex- 
isted, was the same corporation, by whatever name known, 
which had theretofore been in possession of the Washington 
lode, in Idaho District, County of Clear Creek and Terri- 
tory of Colorado, and engaged in working the same, under 
the management and superintendence of one J. Augustine; 
that one Alex. Huyett, lately of said County of Clear Creek, 
the same person upon whom the writ of attachment in de- 
ponent's said suit was served, was also a member of said 
corporation, and at times, during the absence of Augustine, 
had assumed to have charge of said Washington lode and 
the operations of said company therein, and that deponent's 
demand and cause of action, upon which in his said suit 
he obtained judgment, was for deponent's work and labor 
as a miner, done and performed, under the employment of 
said Augustine, upon and in the said Washington lode. 
Deponent further says, that he hath resided within the said 
Idaho District, and in the immediate vicinity thereof, dur- 
ing all the time for the past years, and that there is 

no other lode called the Washington lode, or which is 
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known or claimed by that name, in said Idaho District, 
save the one upon which deponent worked, and for his work 
npon which the demand in said suit occurred, and that no 
other corporation, save the one of which said Augustine 
was agent and said Huyett a member, and for which de- 
ponent worked as aforesaid, ever had possession of any part 
of said Washington lode, or ever asserted any claim 
thereto," etc. 

The fourth section of the Practice Act of the Territory of 
Colorado, (Bevised Statutes, p. 501,) provides that, "In all 
suits against any incorporated company, summons shall be 
served on the president thereof, if ne resides in the county, 
but if he do not reside in the county, or be absent from the 
county, or cannot be found, then the summons shall be 
served by leaving a copy thereof with any clerk, secretary, 
cashier or agent of said company, within such time and 
under such regulations as are herein provided for the ser- 
vice of such process in suits against natural persons. Pro- 
vided, that if there shall be no such president, clerk, secre- 
tary, cashier or agent of said company to be found in said 
county, the summons aforesaid shall be served on some 
stockholder of said company, and such service shall in such 
cases be deemed as effectual and valid as if made on any of 
the officers of said company." 

It appears that in the suit brought by Boilings no officer 
or agent of the company could be found, and in accordance 
with said act the writ was served upon a stockholder in said 
company, the said Huyett. 

The said Boilings alleges in his sworn statement, "that 
on or about the day of A.D., 1871, de- 
ponent and said Wells went into possession of said Wash- 
ington lode; he is now in full possession of the said lode 
and every part thereof, whereof the said company were at 
any time possessed, and of the workings and improvements 
therein and every part of said workings and improvements." 

In consideration of the evidence presented, and of the 
fact that misnomer was not pleaded in abatement by the 
defendants in said action, who, on the contrary, allowed the 
case to go by default, it is decided that the said patent 
should be delivered to the said Boilings and Wells, who, it 
is quite satisfactorily shown, have the possessory title to the 
lode, thereby conveyed in view of said sheriff's deed. 

You will deliver said patent accordingly, being particu- 
lar to take their receipt therefor, and report your action in 
this behalf. 

Very respectfully, etc., 

W. W. Curtis, Acting Commissioner. 
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Patent Recalled only when Errors have been made in 

Name or Description. 

Department of the Interior, 
General Land Office, Washington, April 5, 1872. 

Hon. J. B. Chaffee, M. C, House of Representatives: 

Sib: Referring to the subject of the inclosed letter from 
Hon. E. T. Wells, recently filed by you, I have the honor 
to state that the Register and Receiver at Central City, 
Colorado Territory, were on the fourth inst. directed to de- 
liver to Alfred Rollings and E. T. Wells, the patent hereto- 
fore issued to the " Chicago and Clear Creek Gold and 
Silver Mining Company" for seven hundred feet of the 
Washington lode in Idaho Mining District, Clear Creek 
County, Colorado Territory; 

After a patent has once issued, it is contrary to the fixed 
policy of the department to recall the same, unless it were 
shown that an error had been committed in the description 
of the tract, or a mistake made in the name of the patentee; 
such not being the case in the present instance, this office 
is unable to comply with the request of Mr. Wells that a new 
patent' be issued for said lode to Mr. Rollings and himself. 

Very respectfully, 

Tour obedient servant, 

W. W. Cubtis, Acting Commissioner. 



Rights of Person3 making Entry pending Contest. 

Department of the Interior, 

Washington, D. C, April 19, 1872. 

Sib: * * * From this decision, Butler has appealed. 
He alleges that in point of fact the land is not mineral, and 
that, having entered and paid for it, and received a dupli- 
cate receipt, he has a vested interest therein, which it was 
not competent for the Commissioner of the General Land 
Office to disturb. The decision of the local officers in 
matters of this kind is not final, but is subject to revision 
by the Commissioner. It was the duty of those officers to 
have submitted the question to the Commissioner, for his 
decision, before they received the final proof and payment 
from Butler. The power of the Commissioner to review 
and revise their action, was not taken away by their neglect 
to report the case until after the duplicate receipt had 
issued. 

And Butler, by making pavment pending the contest, and 
before the Commissioner had acted, only acquired a vested 
right, on condition that the Commissioner and other supe- 
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rior authority, should finally concur in the opinion of the 
local officers. To hold otherwise, would deprive the Gov- 
ernment of all protection against the hasty and ill-advised 
acts of its inferior officers. * * * 

Very respectfully, 

B. E. Cowen, Acting Secretary. 
Hon. Willis Drummond, Com'r General Land Office. 



Proceedings in case of Special Agreement between Op- 
posing Claimants. 

Department of the Interior, 
General Land Office, Washington, D. C, April 19, 1872. 

Register and Receiver \ Central City, Colorado : 

Gentlemen : On the, twenty-seventh January last, you were 
directed to inform Neil D. McKenzie, adverse claimant to 
the application of Benjamin Woodbury and James B. Nor- 
ton, for patent for the Coral lode, that sixty days would be 
allowed him to institute proceedings in court, to adjudicate 
the right of possession to the premises in dispute. 

In order to avoid the expense and delay of litigating this 
case in court, the applicants for patent and the adverse 
claimant, on the fourth March, 1872, entered into a written 
agreement, wherein it is stipulated that "The said applica- 
tion for patent is to be and remain suspended in said Liand 
Office, until the said adverse claimant shall obtain a patent 
for his claim upon the Bowlder County lode, described in 
his abstract of title thereto, on file in said Land Office, with 
his protest in the case, provided he shall proceed without 
unnecessary delay to make application therefor, and shall, 
with reasonable diligence, prosecute his said claim to pat- 
ent," etc. 

The question is now submitted, whether this adverse 
claimant can proceed with his application for patent while 
his adverse claim is still on file to the application of Wood- 
bury and Norton. 

It certainly is true, if McKenzie makes himself an ad- 
verse claimant to Woodbury and Norton, he, by the same 
process, makes Woodbury and Norton adverse claimants to 
himself, inasmuch as McKenzie's claim could not conflict 
with that of Woodbury and Norton, without the latter at 
the same time conflicting with the former. 

This difficulty may be obviated, however, by McKenzie 
withdrawing his adverse claim to said application, in which 
event the application of Woodbury and Norton will remain 
suspended, in accordance with the terms of said agree- 
ment. * * * 

Very respectfully, 

Willis Drummond, Commissioner. 
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Final Survey must Cover Ground applied for. 

Depabtment of the Intebiob, 
General Land Office, Washington, April 19, 1872. 

Register** and Receiver, Central City, Colorado: 

Gentlemen : This office has had under consideration the 
papers received with your letters of the twenty-second Jan- 
uary, thirty-first January, and fifth February last, in rela- 
tion to the Hercules lode, from which it appears as follows, 
to wit : 

On the seventh August, 1871, the "International Mining 
and Exchange Company," by its superintendent, E. P. Sex- 
ton, filed in your office a diagram and a notice of intention 
to &pply for a patent for three thousand (3,000) linear feet 
of the Hercules lode, with surface ground fifty (50) feet in 
width, situated on Queen's or Griffith Mining District, Clear 
Creek County, Colorado, described as follows, viz: 

" Beginning in center of discovery shaft, from which the 
John J. Roe lode discovery shaft bears south 61° 32', east 
148 feet ; thence north 66°, east 3,000 feet, to the eastern 
boundary of the claim, embracing a surface claim of twenty- 
five feet on each side of the center of the lode, and con- 
taining 150,000 square feet. Adjoining claimants on the 
west, A. F. Hall and Leonard Calkins, located in Sec. 13, 
T. 4, S. R. 75 west." 

It is shown that a copy of said diagram and notice re- 
mained posted in a conspicuous place upon the claimed 
premises for the period of ninety days, to wit : from the fifth 
of August to the eleventh of November, 1871. 

By the certificate of the Register, it appears that a copy 
of the said diagram and notice was posted in his office for 
the period of ninety days, from and after the seventh day 
of August, 1871. 

It is also shown, under oath, that said notice was pub- 
lished in the Weekly Colorado Miner, a newspaper pub- 
lished at Georgetown, in said county, for the period of 
ninety days, the first publication of the said notice appear- 
ing in the issue of said paper of the tenth August, 1871, 
and the last one on the ninth November following. 

It is likewise shown that not less than one thousand dol- 
lars have been expended in actual labor and improvements 
upon said claim. 

On the third November, 1871, and before the expiration 
of the period of notice, George L. Graves filed in your office 
objections to the granting of a patent for said claim by rea- 
son of alleged interference with the John E. McClung lode, 
claimed by himself and Oliver Graves. 

By your letter of thirty-first January, 1872, it appears 
that said objections were withdrawn unconditionally. 
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The Surveyor-general approved the plat of survey of 
this claim on the fourteenth day of February, 1872, the 
same being designated lot No. 112, in Sec. 13, T. 4, S. E. 75 
west. 

Previous to this approval, however, and on the second 
day of February, 1872, a protest or adverse claim was filed 
by John M. Isaacs et aL, alleging interference and identity 
with the Seven Thirty lode, claimed by them under local 
customs and rules. 

As this adverse filing was not made until after the expira- 
tion of the ninety days notice given by the Hercules claim- 
ants, it cannot be considered, in view of the decision of the - 
Hon.* Secretary of the Interior, of the fourteenth ultimo, in the 
case of the Flagstaff lode, a copy of which you have received. 
The matter being entirely between the claimants of the 
patent and the United States, the question for consideration 
is, whether the claimants have made such a compliance 
with the law as will authorize the granting of a patent. 

It appears, from a certified abstract from the records of 
Clear Creek County, Colorado Territory, that the three 
thousand feet of the Hercules lode applied for were located 
and recorded on the first day of June, 1868, by 
Bobert Guithus and thirteen other persons; the said 
Guithus, as discoverer, taking four hundred (400) feet and 
each of his associates taking two hundred (2(H)) feet on the 
course of the vein or lode, as contemplated by the first and 
second provisions to the fourth section of the mining stat- 
ute of Congress, approved July 26, 1866 (14 Stats, p. 251.) 
Said abstract further shows, that the present applicants for 
patent acquired, by purchase, the possessory right to the 
number of feet taken up under said location. 

At the date of said location the law of the Territory of 
Colorado, approved February 9, 1866 (Revised Statutes 
Col. p. 467), was in force and constituted the local customs 
and rules of miners in that Territory, as regards the number 
of feet which could be located upon a lode. 

This statute provided, that a discoverer of a vein or lode 
should be entitled to fourteen hundred feet thereof, to be 
called the discovery claim, of which the discovery shaft 
should be the center. 

This provision of law, after the date of the said Con- 
gressional enactment of July 26, 1866, being in direct con- 
flict with the maximum fixed by the first proviso to the 
said fourth section of the latter act, was void, in so far as it 
sanctions locations in excess of two hundred feet to a 
locator or four hundred feet to a discoverer. 

After the passage of the said Congressional law, much 
diversity of opinion existed among the miners in Colorado 
as to the proper course to pursue in making locations of 
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newly-discovered lodes, some following the Territorial law 
aforesaid, while others endeavored to cpnform to the law of 
Congress, according to their several interpretations of the 
same. 

In the case now under consideration the original locators 
followed substantially the Congressional enactment, taking 
at the rate of two hundred feet to each locator, with an 
additional claim of two hundred feet to the discoverer, until 
the maximum of three thousand feet was reached. 

With the view of harmonizing the Territorial with the 
Congressional law in the matter of locations of lodes, the 
Legislature of Colorado Territory, on the eleventh Febru- 
ary, 1870, passed an act for the relief of pre-emptors and 
locators of veins or lodes of quartz, the first section of 
which provided as follows, viz : 

"No statutory law of Colorado Territorv shall be so con- 
strued as to prohibit the location of 3000 feet or less on any 
vein or lode, in the manner prescribed in section four of an 
act of Congress, approved July twenty-sixth, one thousand 
eight hundred and sixty-six, entitled an act granting the 
right of way to ditch and canal owners over the public 
lands, and for other purposes, nor to obtain patents for the 
same, as provided in said act. 

" Sec. 2. All pre-emptions and locations of 3000 feet or 
less, on any vein, lode or ledge made since the passage of 
the said act of Congress, and conforming to the same, shall 
be good and valid." 

The Hercules location, it will at once be perceived, is one 
of those coming within the scope and meaning of this 
enactment, which was made retroactive in its character, 
with the express purpose of curing defect as to locations, 
occasioned bjr the want of harmony between the Territorial 
and Congressional laws, as aforesaid. 

It is accordingly ruled, that the said Hercules lode, to 
the extent of 3000 feet, as claimed in said application, is a 

5 roper location, under the laws of Congress and of Colorado 
'erritory. 

It appears by the affidavit of E. P. Sexton, that Amos T. 
Hall, John M. Wilson, Caleb S. Stowell, Louis M. Andrick, 
Leonard G. Calkins, and Edmund P. Sexton, compose the 
said "International Mining and Exchange Company," and 
by their several affidavits, these parties are shown to be 
citizens of the United States. 

It does not appear, from the papers, whether said com- 
pany is incorporated or not. This information should be 
furnished, and if it is incorporated, a certified copy of their 
certificate of incorporation should be furnished, or other 
competent proof on that point. 
Upon comparing the final survey with the original notice 
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and diagram, it is found that a discrepancy exists between 
them in this, that the notice and diagram call for a strip of 
land fifty feet in width, starting at the discovery shaft, and 
running thence north sixty-six (66) degrees east three thou- 
sand ^oOOO) feet, to the eastern boundary of the claim, 
while m the plat and field notes of the final survey, the 
strip of land therein designated as Lot No. 112 is described 
as commencing at the discovery shaft, and running thence 
north seventy-six (76) degrees, twenty (20) minutes east 
three thousand £3000) feet. 

There is, therefore, the very material difference of ten (10) 
degrees and twenty (20) minutes between the tract of land 
for which they gave legal notice that they would apply for 
a patent, and the tract which they have had surveyed and 
platted by the United States Surveyor. 

To proceed to grant title on this survey, would be equiv- 
alent to issuing a patent for a claim for which no notice had 
ever been given at all, which is unauthorized by the mining 
act. 

No patent will be issued upon this application, until the 
plat and field notes of a corrected survey are received, de- 
scribing the premises substantially as set forth in the said 
diagram and notice. 

You will inform the parties in interest accordingly, and 
notify the Surveyor-general that it will be necessary for him 
to direct the deputy who executed this survey to proceed to 
correctly survey the claim, without additional charge to the 
applicants. 

Should he decline to do this, you will at once report the 
fact to this office, to the end that the proper remedy may be 
applied. 

Please acknowledge the receipt hereof as N, and report 
your action in the premises. 

Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 



Agricultural Claimants are Entitled to Full Protection. 

Department of the Interior, 

Washington, D. C, May 6, 1872. 

Sir : I have considered the case of James Kenna, pre- 
emption claimant v. John Dillon et al., mineral affiants, in- 
volving the right to the south-west quarter section 27, T. 13, 
N. B. o, east, Sacramento, California, coming up from your 
office on appeal by Kenna. 

Kenna has valuable improvements and extensive cultiva- 
tion, extending to every subdivision of the tract. His good 
faith and compliance with the law are not disputed, and the 
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only question to be decided is as to the character of the 
land, whether mineral or agricultural. 

The evidence taken on this point, though conflicting, is 
strongly in favor of the agricultural claimant. On Septem- 
ber 9, 1870, to which time the case was continued by the 
local officers, the mineral affiants wholly made default, and 
Kenna was permitted to make proof and payment. 

I think it is fairly established, that though a small portion 
of the land at one time contained gold in paying quantities, 
that portion has long since been exhausted and abandoned, 
and that no part of the tract now contains that metal in 
sufficient quantities to pay for working ; that nearly all the 
land is valuable for agriculture, and some portions are of 
unusual fertility. 

While the mining interests are entitled to, and must re- 
ceive protection against the encroachments of persons who, 
under the guise of agricultural claimants, seek to secure 
title to large tracts of mining land, the rights of bona fide 
pre-emption and homestead., claimants to lands proven to 
be agricultural, are also entitled to the same protection 
against adverse combinations of miners. 

Tour decision is reversed, and the papers in the case 
transmitted with your letter of the twenty-first ultimo are 
herewith returned. 

Very respectfully, 

B. E. Oowen, Acting Secretary. 
Hon. Willis Drummond, Oom'r General Land Office. 



After Disproving Mineral Character of Land, Immediate 
Entry thereof may be Made, if there is no Contest. 

Depabtment of the Interior, 
General, Land Office, Washington, May 10, 1872. 

Register and Receiver, Sacramento, California: 

Gentlemen : In response to your inquiry in letter of the 
tenth ultimo, I have to state that the order of the first 
April, 1872, referred to (requiring a decision of the Gen- 
eral Land Office, before entry is permitted), was intended 
more particularly to apply to cases concerning which there 
was a contest between parties to determine whether certain 
land is mineral or agricultural, a case having been received 
from your office during the incumbency of the late Regis- 
ter, in which the land was permitted to be paid for by the 
pre-emption claimant, after the testimony as to the char- 
acter of the land had been transmitted to this office, but 
before a decision thereon had been made. 

In cases where there is no contest, and the evidence 



May 11, 1872.] THE SECBETABY. 95 

taken after due notice, either before you or the County 
Clerk, clearly and conclusively establishes in your minds 
that the land is agricultural, and not mineral, and that the 
claimant seeks title therefor in good faith for agricultural 
purposes, such claimant, if in other respects properly qual- 
ified and entitled, will have the option of entering the land 
at the time of making or filing this proof, or of waiting un- 
til this office shall have rendered its decision as to the 
character of the. land. 

Tou will be particular to have it understood that the 
power of this office to review, revise, or reverse your action 
in such cases is not taken away or impaired by this act of 
paying for the land, but that the claimant under such pur- 
chase only acquires a vested right on condition that this 
office or the Department proper shall concur with the local 
officers in the premises, and affirm the claimant's right to 
the land. 

In a,ny case where there is a contest, or where the non- 
mineral character of the land and the bona fides of the claim- 
ant are not entirely clear and satisfactory, you will not per- 
mit the entry until the testimony has been reviewed at this 
office, and instructions given to permit the entry. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



The Rule adopted in the Flagstaff Case applied to an Ad- 
verse Claim -while Suit -was pending in Court. 

Department of the Interior, 

Washington, D. C, May 11, 1872. 

Sir: I have examined the case of Adolph Weske, appli- 
cant for placer patent, v. 8, T. Leet, adverse claimant, on 
appeal from your decision of March 13, 1872, suspending 
action on said application, until a final decree in favor of 
Weske should be rendered by the district court for the 
Fourteenth Judicial District of California, in which pro- 
ceedings had been commenced by Leet. 

The record shows that the protest of Leet was not filed 
until after the expiration of the ninety days allowed by the 
acts of 1866 and 1870, for that purpose. It should not, 
therefore, under the ruling of the Department in the case 
of the Flagstaff lode, March 14, 1872, followed in that of 
the Highland Chief lode, April 13, 1872, operate to suspend 
action on the application of Weske. 

You state in your letter transmitting the case, that your de- 
cision therein was rendered before the adoption of the rule ap- 
plied in the cases above cited. I reverse your decision, and 



96 DECISIONS BY [May 27, 1872. 

direct that the suspension of action on the claim of Weske, 
so far as the adverse claim of Leet is concerned, be removed. 

Very respectfully, 

B. E. Co wen, Acting Secretary. 
Hon. Willis Dbummond, Com'r General Land Office . 



Case of the Julia Gold and Silver Mining Company's Ap- 
plications for Patents for Certain Mines in Nevada. • 

Department of the Interior, 
General Land Office, Washington, D. O, May 27, 1872. 

Gentlemen : The papers in the matter of the applications 
of the Julia Gold and Silver Mining Company for patents 
for the Julia, Scheel, La Cata, South-east Extension of the 
Hale and Norcross, and the Sarah Ann lodes, have been 
examined. _ 

The applications for patents rfor these claims were filed ^ 

in the Register's Office, September 30, 1871, and notice 
thereof given in the usual manner, by posting and publica- 
tion for ninety days. 

On the twenty-ninth of December, 1871, and before said 
period of notice had expired, Mr. Isaac L. Bequa, the Su- 
perintendent of the Chollar Potosi mining company, filed 
in behalf of said company a sworn protest against patent- 
ing said claims, the nature of his objections being in effect 
as follows, to wit: That on the fourth of February, 1870, a 
patent was issued by the United States to said Chollar Po- 
tosi mining company, for their claim on the Comstock lode; 
that they are still the owners of the property described in 
said patent; that said lodes for which said Julia gold and 
silver mining company has made applications for patents, 
conflict with the claim of said Chollar Potosi mining com- 
pany; that said lodes have no existence as separate and 
distinct lodes from said Comstock lode, "but, on the con- 
trary, all bodies of quartz or other rock, in place or other- 
wise, bearing gold or silver, heretofore found or that may 
hereafter be found within the boundaries described in .said 
application of said Julia gold and silver mining company, 
are parts and parcels of the said Comstock lode, and belong 
and appertain thereto, and there is no lode within said 
boundaries separate and distinct from said Comstock lode; 
and that said Chollar Potosi mining company therefore 
prays that all proceedings may be stayed until tne rights of 
the respective parties may be adjudicated in the proper 
courts.' 

Upon consulting the records of this office, it is found that 
on tne fourth day of February, 1870, a patent was issued 
to, and in favor of, said Chollar Potosi mining company, 
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for 1400 linear feet of the Comstock lode, the premises so 
granted being bounded "on the east and on the west by 
the walls of the Comstock lode, not yet definitely ascer- 
tained, containing thirty-four (34) acres and seventy-four 
hundredths (tA) of an acre of land, more or less, as repre- 
sented in the following plat." 

The surface boundaries of the claim so patented, are 
shown hj the record to be governed by four posts or mon- 
uments situate respectively at the N. E., N. W., S. E., and 
S. W. corners of the claim, said patented surface so bounded, 
representing a rectangle 1400 feet in length by 1081 feet and 
-$& of a foot in width, embracing thirty-four (34) acres and 
seventy-four hundredths ( T Vfr) of an acre of land, more or 
less, as expressed in the patent. 

The said surface ground was granted and conveyed by 
said patent to said Chollar Potosi company, together witn 
the right to follow said Comstock lode to the distance of 
fourteen hundred linear iGet along the course thereof, 
"with its dips, angles, and variations, to any depth, al- 
though it may enter the land adjoining." 

In the adverse statement or protest filed as aforesaid, it 
is not asserted that the surface ground claimed by said 
Julia mining company, in their said applications, include 
or embrace any part or portion of the surface so described, 
bounded and patented to said Chollar Potosi mining com- 
pany; the objection or protest being an asseveration that 
the several lodes, applied for as aforesaid by the Julia com- 
pany, have no existence as separate and distinct lodes from 
the Comstock lode so patented to them, the said Chollar 
Potosi company, but that, on the contrary, all bodies of 
quartz or other rock in place, or otherwise, bearing gold or 
silver, heretofore found, or that may hereafter be found 
within the boundaries described in said application of said 
Julia gold and silver mining company, are parts and par- 
cels of the said Comstock lode, and belong and appertain 
thereto, and there is no lode within said "boundaries sepa- 
rate or distinct from said Comstock lode," etc. 

No proof or evidence of any kind whatever is found among 
the papers in support of this statement that the Jodes sought 
to be patented by the Julia company # as aforesaid, are iden- 
tical with the Comstock lode. 

With the applications are found certain abstracts of title 
from the County Becorder, from which it appears that the 
Julia lode was located May 25, 1863; that the Scheel lode 
was located February 28, 1866; that the La Cata lode was 
located March 9, 1866; that the South-east extension of 
the Hale and Norcross lode was located October 22, 1866; 
that the Sarah Ann lode was located March 13, 1868, in ac- 
cordance with local rules and customs of miners, and that 

7 
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the record title to the whole of the property thus located is 
now in the applicants for patent. 

It appears from a certificate from the clerk of the court 
haying jurisdiction, that no suit has been commenced, or is 
now pending against said company applicants, bringing 
into question the title to said claims. 

There is evidence with the case that an amount of more 
than one thousand dollars have been expended upon each of 
said locations, and that in the aggregate more than % one 
hundred and twenty-five thousand dollars have been ex- 
pended upon the same in actual labor and improvements. 

In the sworn statement of Mr. W. E. Judd, he alleges 
that he is the Superintendent of said Julia mining com- 
pany; that said company and their grantors have been the 
owners, and in the quiet and peaceable possession of said 
lodes, for a period of time in excess of that prescribed by 
the Nevada statute of limitations for mining claims, to-wit: 
from the dates of the respective locations; that said lodes 
have been occupied, improved, and worked in accordance 
with the local laws, rules, and customs; that he has made 
a thorough examination of the Julia company's said claims 
and developments; that more than two hundred feet of the 
extreme west of the west drift, on the four hundred foot 
level, is granite or country rock, and that said drift termi- 
nates in the same kind of rock, and that he is satisfied that 
this granite or country rock is the west wall of the Julia 
lode; that the said veins or lodes dip to the east at an angle 
of from 45° or 50° from said granite rock; that each of said 
lodes is a separate and distinct lode from the Comstock 
lode; that the croppings of the Comstock lode are from 
eighteen hundred to two thousand feet west of the croppings 
of the Julia lode, which is the most westerly of the lodes 
claimed by said Julia mining company, etc. 

This sworn statement is supported by the affidavits of N. 
K. Lawson, L. M. Wood, T. J. Chambers, Henry Simons, 
C. Harper, J. C. Grant, A. J. Grant, and H, J. P. Scheel. 

A very careful examination of all the papers in this case 
has been made, from which it would appear tha^ the objec- 
tions of the Chollar Potosi company to the Julia company's 
said application for patents are based rather on a contin- 
gency which may possibly hereafter occur, than anything at 
present definite or tangible. 

It is possible that the Comstock lode and all of the veins 
or lodes claimed by the said Julia company may at some 
remote period be found, in their course downward into the 
earth, to converge and unite, and below their point of junc- 
tion form one main fissure ; but as this is a contingency 
onljr determinable by future developments, the wisdom and 
justice is not perceived of indefinitely suspending tHe exe- 
cution of the United States mining laws on any claims which 
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may be in the neighborhood of either the Comstock or any 
other lode, to await such future event. 

It would be useless to carry any such vague undetermin- 
able question as this into the courts, for the reason that 
until sufficient explorations and developments have been 
made to actually establish the fact that the lodes unite and 
are identical, the judgment in view of the developments of 
to-day, might be reversed by the same tribunal the next 
mynth, or the next year, by further developments, 

A construction of the law which would suspend the dis- 
posal of the mineral lands, and prevent the government 
from obtaining its price therefor, until such hypothetical 
controversies as these can be finally adjusted in the courts, 
in my judgment should not prevail for the reasons — 

First. That if this is to be allowed in the present case, a 
precedent will thereby be established for interposing like 
objections to any and all applications for patents in any 
mining district, until it can be determined in the courts 
whether all such veins in the district are identical, thus 
putting it into the power of a few persons to completely 
nullify the law in such district, and to defeat the very pur- 
pose for which it was enacted by Congress ; and — 

Second. That if these claims are to remain suspended from 
sale for an indefinite period, to determine a supposed under- 
ground conflict, the ore, the only valuable part, will have 
m the mean time been extracted from the same, rendering 
the ground barren and worthless, in which event no one 
would purchase it from the government. 

But by the fourteenth section of the act of Congress ap- 

5 roved May 10, 1872, entitled "An Act to promote the 
evelopment of the mining resources of the United States," 
provision is made to meet just such a condition of affairs as 
that supposed by the adverse claimants to exist in this case, 
to wit: That of lodes uniting in their course downward into 
the earth, the second proviso to said section declaring 
"that where two or more veins unite, the oldest or prior 
location shall take the vein below the point of union, 
including all the space of intersection." The Chollar Potosi 
company hold their claim upon the Comstock lode both by 
priority of location and by patent from the United States, 
so that even if the lodes claimed by the Julia company 
should be patented, and after further developments, be 
found to unite with the Comstock lode, said Chollar Potosi 
company, in view of the law and by reason of their prior 
location and patent, would be as fully invested with title to 
said lode below the point of union, including all the space 
of intersection, as if the Julia claims had not been patented; 
their right, however, to the veins claimed by said Julia 
company above the point of intersection, should they be 
found to unite, not being recognized by said statute. 
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It is perfectly clear to my mind, therefore, that the Chol- 
lar Potosi company cannot be injured in any just or legal 
right by granting a patent for the claims applied for by the 
said Julia company, and their adverse filing is accordingly 
rejected, as being insufficient under the law to justify a 
suspension of proceedings. 

On the 30th day of December, 1871, the Bullion mining 
company, by their Superintendent, Mr. E. A. Shultz, ap- 
peared at the office of the Register and Receiver to file an 
adverse notice or protest against said Julia company's ap- 
plications for patents on the Julia, La Cata, Sarah Ann, 
and South-east Extension of the Hale and Norcross; but the 
same was not filed, in consequence of the absence of the 
Register, as appears by the Receiver's indorsement upon 
the papers, until the eleventh of March, 1872. 

The said Bullion company's claim is upon the Comstock 
lode, south of and adjoining the said Chollar Potosi com- 
pany's ground, and was located June 23, 1859, long prior 
to the dates of the locations claimed by the said Julia 
company. 

The nature of the protest of the Bullion company is the 
same as that of the said Chollar Potosi company, herein- 
before set forth, with this exception, that the Bullion claim 
has not yet been patented, and their adverse filing is re- 
jected for similar reasons. 

You will notify the parties in interest accordingly, allow- 
ing sixty (60) days from such notice, in which an appeal may 
be taken to the Hon. Secretary of the Interior. 

In the event of a final survey being made of the said 
Julia company's claims, it will be incumbent upon the 
Surveyor-general to definitely ascertain and report whether 
or not the said claims lie within the two thousand (2,000) 
feet limits of the proposed or located line of the Sutro 
Tunnel; the act of Congress approved July 25, 1866 (14 
Stat. 242), granting the right of way for the construction of 
said tunnel, withholding from sale by the United States all 
lodes other than the Comstock situate within two thousand 
feet on each side of the line of said tunnel, which were, at 
the date of said act, in the bona fide possession of other 
persons; and allowing Mr. Sutro, his heirs, or assigns, the 
right to purchase such other veins or lodes from the United 
States, should the claimants thereof abandon, fail to work, 
possess, or hold the same according to the mining rules and 
regulations. 

xou will acknowledge the receipt hereof as "N," and 
report your action. 

Very respectfully, 

Willis Dbummond, Commissioner. 

Register and Receiver, Carson City, Nevada. 
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Department of the Interior, 

Washington, D. C., 24th February, 1873. 

Sir: I have considered your decision, rendered May 27, 
1872, in the matter of the application of the Julia Gold and 
Silver Mining Company for patents for the Julia, Scheel, 
La Gata, South-east Extension of the Hale and Norcross, 
and the Sarah Ann lodes in Nevada. 

The facts are as follows : 

On the thirtieth September, 1871, applications for pat- 
ents for these claims were filed in the Register's Office, at 
Carson City, Nevada, and notice was given in the usual 
manner, for ninety days. On the twentieth of December, 
1871, and before said ninety days had expired, Mr. Isaac 
L. Requa, in behalf of the Chollar Potosi mining com- 
pany, filed, in behalf of said company, a protest against 
issuing patents for said claims, on the ground that, on the 
fourth of February, 1870, a patent had been issued to said 
Chollar Potosi mining company for their claim on the Corn- 
stock lode; that they are still the owners of the property 
described in said patent; that said lodes, for which the 
Julia gold and silver mining company has made application 
for patents, are the same which underlie the ground em- 
braced in the patent issued to this Chollar Potosi mining 
company; and that underlying the land claimed by the Julia 
company, there exists no other vein, lode or lodes, than 
such as are embraced in the patent to the Chollar Potosi 
company. Wherefore, the Chollar Potosi company pray 
that all proceedings may be stayed until the rights of the 
respective parties shall have been adjudicated in the proper 
local courts. 

There is no claim on the part of the Chollar Potosi com- 
pany, that their surface rights conflict with the surface 
claims of the Julia company. The patent to the Chollar 
Potosi company is for fourteen hundred (1,400) linear feet 
of the Comstock lode, the premises granted being bounded 
on the east and the west by the walls of the Comstock lode, 
not yet definitely ascertained, containing 34j%- acres, more 
or less. 

It appears that the Julia lode was located May 25, 1863; 
the Scheel lode, February 28, 1866; the La Cata lode, 
March 9, 1866; the South-east Extension of the Hale and 
Norcross lode, October 22, 1866; and the Sarah Ann lode, 
March 18, 1868; in accordance with the local rules and 
customs of miners, and the record title to the whole of the 
property thus located, is now in the Julia company. 

It also appears that no legal proceedings have been insti- 
tuted against the Julia company calling in question its right 
to patents. It further appears, that the Julia company has 
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in all respects complied with the mining laws, and all the 
rales and regulations made in accordance therewith, which 
are necessary to be complied with, before asking for pat- 
ents for the several claims. 

The question thus raised, is whether the protest entered 
by the Chollar Potosi company against the issuance of pat- 
ents to the Julia company, and the reasons assigned by the 
Chollar Potosi company for such protest, constitute "an 
adverse claim " within the meaning and spirit of the third 
and sixth sections of the act approved July 26, 1866, 
"granting the right of way to ditch and canal owners over 
the public lands, and for other purposes." (14 Stat. 251.) 

In order to understand and correctly decide this question, 
it will be necessary to consider the various provisions of 
said act, and thus to arrive at its true construction and the 
legal intent of its authors. 

The first section of the act enacts that " the mineral lands 
of the public domain, both surveyed and unsurveyed, are 
hereby declared to be free and open to exploration and oc- 
cupation by all citizens of the United States, and those who 
have declared their intention to become citizens, subject to 
such regulations as may be prescribed by law, and subject 
also to the local customs and rules of miners in the several 
mining districts, so far as the same may not be in conflict 
with the laws of the United States." 

The second section provides that when any person claims 
a vein or lode of quartz, etc., having occupied and improved 
the same according to the local customs where the same is 
situated, and having expended thereon, in actual labor and 
improvements, an amount not less than a thousand dollars 
($1,000), and "in regard to whose possession there is no 
controversy or opposing claim," sucn claimant may file in 
the local land office a diagram, and enter such tract and 
receive a patent therefor, granting such mine, together with 
the right to follow such vein or lode, with its dips, angles, 
and variations to any depth, although it may enter the land 
adjoining, "which land adjoining shall be sold subject to 
this condition." 

The third section makes provision for a notice of the in- 
tention of the applicant to apply for a patent, and directs 
the Register of the land office in regard to the manner of 
publishing the notice for such claim; and provides that, 
after the expiration of ninety days from such publication, 
if no " adverse claim" shall have been filed, the Surveyor- 
general shall survey the premises and make a plat thereof, 
indorsed with his approval, and then declares tnat upon the 
payment to the proper officer of five dollars ($5) per acre, 
together with the cost of such survey, plat, and notice, and 
the giving satisfactory evidence that the diagram and notice 
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have been posted on the claim during the period of ninety 
days, the Register of the land office shall transmit to the 
General Land Office such plat, survey, and description, and 
a patent shall issue for the same. 

The sixth section provides that whenever " an adverse 
claimant" to any mine located as aforesaid shall appear be- 
fore the approval of the survey, as provided in the third 
section, proceedings shall be stayed until final settlement 
and adjudication in the courts of the "rights of possession 
to such claim," when a patent may issue, as in other cases. 

It will be observed that the second section, after pointing 
out what is to be done by any person or association claim- 
ing a vein or lode of quartz, before a patent is issued to 
such person therefor, describes it as one " in regard to 
whose possession there is no controversy or opposing claim." 
It also provides that when the patent is issued granting 
such mine, the right to follow the vein or lode, with its 
" dips, angles, and variations to any depth, although it may 
may enter the land adjoining," is distinctly recognized. 
Then it is enacted that the "land adjoining shall be sold 
subject to this condition." The sixth section then provides 
that when an " adverse claimant" to any mine shall appear, 
all proceedings shall be stayed until the courts shall deter- 
mine " the right of possession to such claim." 

In this case, the Chollar Potosi company assert no right 
of possession to the premises for which the Julia company 
ask patents. In regard to the surface possession of the 
property sought to be patented by the Julia company, there 
is no "controversy" nor "opposing claim." It is asserted, 
however, that the Comstoci lode, previously patented to. 
the Chollar Potosi company, underlies the surface of the 
several claims for which the Julia company ask patents, and 
it is also asserted that there is no lode or vein of quartz or 
other rock in place, bearing gold, silver, cinnabar, or cop- 
per, beneath the surface of the several claims of the Julia 
company, except it be the Comstock lode, embraced in their 
patent before referred to. Is this such an "adverse claim" 
to the "possession" or "right of possession" of the Julia 
company as is referred to in the third and sixth sections of 
the actr Does this raise a "controversy" or "opposing 
claim" in regard to the "possession" of the property for 
which the Julia company is seeking patents? If so, how is 
the adjoining land to be sold subject to the rights of the 
Chollar Potosi company? If, by merely asserting that the 
lode patented to this company is the only lode underlying 
the land claimed by the Julia company, they can prevent the 
issuance of a patent to the Julia company until the question 
is settled as to whether their assertion is correct or erro- 
neous, how can such "adjoining land" ever be sold "sub- 
ject to the rights" of the Chollar Potosi company. 
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The chief purpose of this mining law is to open all the 
mineral lands of the country to "exploration and occupa- 
tion," and thus to encourage and stimulate mining opera- 
tions. Hence the fourth section of the act limits the quantity 
of surface which any individual may take, to two hundred 
feet in length, and provides that no person shall make more 
than one location on the same lode, and that not more than 
three thousand feet shall be taken in any one claim by any 
association. 

It seems to have been foreseen by the authors of this law 
that, without some unmistakable expression authorizing 
"land adjoining" to be sold, difficulties such as this case 
presents might arise, and to prevent this, and keep open 
and free to "exploration and occupation" all the mineral 
lands of the nation, it was enacted that land should be dis- 
posed of in very limited quantities, and that lands "adjoin- 
ing" those first located snould remain open to exploration 
and sale, subject to such rights as might nave vested in the 
'first locator. Considering this act in all its parts, keeping 
each of its provisions in view and observing the relations of 
one to the other, it seems clear to my mind that in estab- 
lishing this system for the sale of the mineral lands, it was in- 
tended to allow the first patentee to follow his vein, though 
it may lead him under "adjoining lands." It seems equally 
clear, that it was also intended that such "adjoining land ' 
should be sold subject only to this right; and it seems 
equally clear that their right to follow a vein under adjoin- 
ing land does not create a "controversv" or "opposing 
claim " under the second section, nor an adverse claim under 
the third section, to the possession of him who enters the 
adjoining land for mining purposes. 

There is, in this case, no controversy about the "posses- 
sion" of the surface of the several claims for lodes made by 
the Julia company, and hence I conclude that the Ohollar 
company has made no such "adverse claim" to the prop- 
erty sought to be patented by the Julia company, as is 
necessary, by the act aforesaid, in order to require pro- 
ceedings to be stayed until "final settlement in the courts 
of the rights of possession to such claim" be had. To 
allow any other construction would enable the first patentee 
greatly to obstruct the sale of the mineral lands; for, if a 
previous patentee sees fit to claim that his vein or lode 
underlies adjoining land, he can prevent this land from 
being patented to an indefinite extent of surface, until the 
fact is ascertained by legal proceedings whether such claim 
is true or false. He may thus suspend the sale of "adjoin- 
ing land,'" and, indeed, prevent any sale "subject to his 
rights," because he will require these rights to be deter- 
mined before the adjoining land is patented. 
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By issuing a patent to the Julia company the legal rights 
of the Chollar Potosi company cannot be impaired, because 
the patent itself, following the direction of the statute, will 
provide that the adjoining lands are sold subject to the 
rights of the Chollar Potosi company. That company, if 
satisfied that its vein or lode is the only one underlying the 
surface claimed by the Julia company, can enjoin, in a 
court of equity, the Julia company from proceeding to take 
minerals previously patented to the Chollar company, and, 
upon making good their allegations, will at once obtain a 
perpetual prohibition of the Julia company from proceeding 
to take such minerals. 

This construction of the act will enable the Government 
to proceed to sell "adjoining land," "subject to the rights" 
of previous patentees, and will prevent the first patentee 
from prohibiting the Government the exercise of this priv- 
ilege, when adjoining lands are found which are supposed 
to contain other lodes or veins of minerals than such as 
have been previously patented. I cannot eradicate from 
my mind the necessity of this construction. Any other 
view of it seems to me unreasonable, and against the spirit 
of the entire act, with a strong tendency, at least, toward 
an adherence to the letter, rather than to follow the reason, 
of the law. I therefore affirm jour decision, and direct 
that patents be issued to the Julia company for its several 
claims, which, on their face, shall show that they are issued 
subject to the legal rights of all previous locators or 
patentees. 

I am the better satisfied with this conclusion, because I 
understand that it conforms to the uniform practice and 
rulings of your office since the passage of what is termed 
the Mining Act. 

The papers are herewith returned. 
I am, sir, very respectfully, 

Tour obedient servant, 

C. Delano, Secretary. 
Hon. Willis DBUMMOND^Com'r General Land Office. 



The Keystone Case : Involving the Right of the State of 
California to School Sections -which are Mineral in 
Character. 

Department of the Interior, 
General Land Office, Washington, D. C, June 18, 1872. 

Register and Receiver, Sacramento, California: 

Gentlemen: The papers, testimony, arguments, and your 
joint opinion in the matter of a controversy between certain 
mining claimants, the town of Amador, and Henry Casey, 
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frantee of State of California, affecting the right to the east 
alf of section 36, in township 7 north, range 10 east, 
Mount Diablo meridian, have been examined. The ques- 
tion involved is mainly one of law, viz: As to the right of 
the State of California, under the grant of third March, 
1853, to lands found upon survey to be numerically desig- 
nated under our public land system as sections 16 and 36, 
where such lands were, at the date of such survey and 
designation, in the bona fide possession of parties properly 
qualified, who claim the right of hairing the mining and 
town site laws of the United States executed in their favor. 

It has never been clear to this office, that the grant by 
the act of third March) 1853, of sections 16 and 36, to the 
State of California for school purposes, vested any right in 
said State to mines, or that the decision of the Supreme 
court, case of Cooper v. Roberts, affirming the right of the 
State of Michigan to certain copper-bearing lands in school 
section 16, in that State, was applicable to California for the 
reasons — 

First. That the said act of March 3, 1853, "to provide 
for the survey of the public lands in California, the grant- 
ing of pre-emption rights therein, and for other purposes," 
is simply a law in the ordinary meaning of the term, and as 
such repealable at the will of the law-making power; 
whereas the act approved June 23, 1836, entitled "An act 
supplementary to tne act entitled 'An act to establish the 
northern boundary line of the State of Ohio, and to pro- 
vide for the admission of the State of Michigan into the 
Union on certain conditions,' " belongs to that class of laws 
which are legislative compacts, and wnich, in that case, be- 
came obligatory and binding upon the parties to it, viz: 
The United States and the State of Michigan, on the 
twenty-fifth July, 1836, that being the day upon which the 
State of Michigan passed the act of acceptance; and — 

Second. That the said act of March 3, 1853, the sixth 
section of which grants sections 16 and 36 to the State of 
California for schools, contains a special condition in the 
last proviso to its second section, "That none other than 
township -lines shall be surveyed where the lands are min- 
eral," a provision of law not applied by Congress to surveys 
in the State of Michigan, for the probable reason that no 
mines were known to exist in that State when the authority 
of Congress was first given for extending the survey therein. 

The inhibition as to survey of other tnan township lines, 
where the lands were considered mineral, was not repealed 
by Congress until the passage of the laws of July 26, 1866, 
and July 9, 1870, commonly known as the "mining acts," 
the first of which in its tenth and eleventh sections, and the 
latter in its sixteenth section, provides for extending the 



June 18, 1872.] THE COMMISSIONER. 107 

United States surveys to the lands previously designated as 
mineral, and which nad been excluded from survey or sale 
as such, the eleventh .section of said statute of July 26, 
1866, providing "that upon the survey of the lands afore- 
said, the Secretary of the Interior may designate and set 
apart such portions of the said lands as are clearly agricul- 
tural lands, which lands shall thereafter be subject to pre- 
emption and sale as other public lands of the United States, 
and subject to all the laws and regulations applicable to the 
same." 

It is not readily understood by what process of reasoning 
the sixth section of said act of March 3, 1853, can be con- 
strued to mean a present grant of sections 16 and 36 of 
lands, which were by the second section of the same act ex- 
pressly excluded from survey as mineral. 

The land, comprising what is now designated township 
7 north, range 10 east, Mount Diablo meridian, forms a 
part of Amador County, California, in the mining region, 
and was of course reserved from survey or disposal until 
after the passage of the said mining act of July 26, 1866, it 
not having been surveyed into sections and platted until the 
year 1870. 

The deputy surveyor returned the east half of section 
tiririy-six VVd to^ship as vacant agricultural land, as 
appears from the official plat thereof ; a return shown by 
the evidence to be grossly incorrect and fraudulent, the tes- 
timony clearly establishing that the town of Amador, which 
lies within said subdivision, was plainly visible from nu- 
merous joints along the lines run by the surveyor, as were 
also the improvements, etc., of the several quartz mining 
companies, whose mines are within said east half of section 
thirty-six. 

The seventh section of said statute of March 3, 1853, pro- 
vides for pre-emption claims upon school sections sixteen 
or thirty-six, but fails to provide for mining claims for the 
very excellent reasons : First, that Congress in said act had 
only given authority for the survey of agricultural lands 
upon the sixteenth and thirty-sixth sections, of which it was 
well known that agricultural pre-emption claims would often 
be found, rendering it necessary to provide the means for 
their protection, and for indemnifying the State, by grant- 
ing lieu land for the areas so pre-empted ; and second, that 
Congress having by said act expressly limited the extension 
of surveys to Agricultural lands, that body considered that 
inhibition in itself ample and complete protection to miners 
against school or any other kind of claims ; there being no 
section 16 or 36 so long as this region remained a part of 
the reserved mineral land of the United States. 

The mining act of July 26, 1866, provides, among other 
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things, for granting patents for mining claims upon surveyed 
and unsurveyed lands, and a number of mines upon unsur- 
veyed public lftnd have been patented in accordance with 
said statute. If said act of March 3, 1853, is to be inter- 
preted as being a present grant of all the unsurveyed lands 
in California, which, upon survey into sections, are found 
to be designated sections sixteen and thirty-six, it follows, 
of course, that in case any of the mines so patented are 
found, when such surveys are made, to be within the sec- 
tions so designated, the titles so issued will become void 
and the right of the State attach, the same as if no such 
patents had ever been issued. 

Such construction of the law would not only be prepos- 
terous and absurd, but would be disastrous, in a great 
measure to the mining interests, inasmuch as no miners 
upon unsurveyed lands can tell whether they are upon 
school lands or not, or whether they could with safety go 
to any expense in opening up any mine, in view of the pos- 
sible contingency of its being upon what may hereafter be 
found to be a school section, in which event their time, 
labor, and expenditures would, instead of being of any ad- 
vantage to themselves, only enhance the value of the prop- 
erty of the State or of its assignees. The first section of 
the mining statute of July 26, 1866, enacts "that the 
mineral lands of the public domain, both surveyed and un- 
surveyed, are hereby declared to be free and open to ex- 
ploration and occupation by all citizens of the United 
States and those who have declared their intention to be- 
come citizens," etc. 

Holding therefore, as this office does, that prior to the 
7th October, 1870, the date of filing the plat of said town- 
ship, the said east half of section 06 formed a part of the 
unsurveyed mineral lands of the public domain, within the 
scope and' meaning of said first section, it is ruled that the 
parties who were in the actual occupancy and possession 
of mining claims under local regulations in said subdivision, 
at the date of the filing of said township plat, were in such 
occupancy and possession under authority of said statute of 
July 26, 1866, and that they or their grantees, upon com- 
pliance with the mining laws of Congress, will be entitled 
to patents for their respective claims, the same as if they 
were upon unsurveyed lands or within sections other than 
16 or 36. 

With regard to the town of Amador, it appears from the 
record that it was settled previous to the year 1853; that on 
the 28th November, 1870, J. Foot Turner, county judge, 
filed in your office D. S. No. 2171, in trust for the inhabit- 
ants of said town, claiming the right to enter the northeast 
quarter, east half of northwest quarter, northwest quarter 
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of southeast quarter, and northeast quarter of southwest 
quarter of said section 36, in virtue of the town-site law of 
March 2, 1867; that he subsequently filed abandonments of 
said town-site claim so far as it affected the north half of 
northeast quarter of said section, and the veins, lodes, or 
ledges and surface ground claimed 'by the several mining 
companies in the east half of said section. 

The town-site law of 2d March, 1867, expressly provides 
that no title shall be acquired under its provisions to any 
mine of gold, silver, cinnabar, or copper, and the act amen- 
datory thereof, approved June 8, 1868, provides that no 
title under said act of 2d March, 1867, shall be acquired to 
any valid mining claim or possession held under existing 
laws of Congress. 

Several mining claims are shown to exist within the limits 
of the land claimed for said town- site; therefore this office 
will not finally pass upon said town-site application until 
all mining claims within its limits shall have been adjusted 
according to law, it being decided that after all the mining 
claims therein shall have been segregated and finally ad- 
justed, the remainder of the land included by said town- 
site application may be entered, in the usual manner for the 
inhabitants of the town as provided by law. 

As a portion of the town of Amador appears to lie upon 
some of these quartz claims, it will be necessary in issuing 
the patents for the mines to insert a special clause except- 
ing and excluding from such conveyance any and all 
town property or municipal rights upon the surface ground 
so patented, such as houses, buildings, structures, lots, 
blocks, streets, alleys, or other improvements not belonging 
to the grantee named in the patent, and all rights necessary 
or proper to the occupation, possession, or enjoyment of 
the same. Tou will notify all parties in interest hereof, al- 
lowing sixty days from notice, in which an appeal may be 
taken to the honorable Secretary of the Interior, should the 
same be desired. 

Please acknowledge the receipt hereof as "N," and report 
your action in the premises. 
Very respectfully, 

Tour obedient servant', 

Willis Dbummond, Commissioner. 



Department of the Interior, 

Washington, April 28, 1873. 

Sib : I have examined the case of the Keystone Consoli- 
dated Mining Company, Original Amador Mining Company, 
Bunker Hill Quartz Mining Company, Eureka Quartz Min- 
ing Company, and town site of Amador City v. The State 
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of California, on appeal to the Department from the decision 
of the Commissioner of the General Land Office of June 
18, 1872. 

The land in question is the east half of section 36, town- 
ship 7 north, range 10 east, Mount Diablo meridian, in the 
State of California. The State claims the entire tract under 
the act of Congress of March 3, 1853 (10 Stat., 244, sec. 
6), as school land. The mining companies claim a portion 
of it under the act of July 26, 1866 (14 Stat., 251), and 
Amador City claims a part of it under the act of March 2, 
1867 (14 Stat., 541). The land is mineral land, and Baid 
mining companies located their mines for most of the terri- 
tory now claimed by them in 1851, and for the remainder in 
1856, 1863, and 1864. They have continuously worked these 
mines from time of location to the present, and have ex- 
pended on the same a large sum, exceeding $1,000,000, and 
have realized from them a still larger sum. They have com- 
plied with all the provisions of the act of July 26, 1866, 
and have made their respective applications in due time. 

Amador City was located on the half section in contro- 
versy, in the immediate vicinity of said mines, in 1851, and 
then had a population of about seventy-five persons. It 
contained about three hundred inhabitants at the date of 
the act of March 3, 1853, and now contains about five 
hundred. It has about one hundred dwelling-houses, two 
stores, two saloons, one hotel, one postoffice, one express 
office, one telegraph office, one church, and one school- 
house. It has filed an abandonment of all claim to any 
portion of the legal subdivisions upon which it is situated, 
so far as the same conflicts with the claim of either of the 
mining companies. 

The survey of the township lines of said township 7 was 
completed August 27, 1869. The section lines were run 
March 10, 1870. The plat was approved September 30, 
1870, and filed in the local office October 7, 1870. The 
State of California, on the fourth of November, 1870, sold 
to Henry Casey the east half of said section 36 for the sum 
of $400, and the claim to the same is now prosecuted by 
him or those who claim under him. 

Upon these facts 9 , it is conceded by all parties to this con- 
test, that each of the said mining companies is entitled to a 
Eatent for the lands claimed by it, unless the title for said 
alf section is now vested in the State of California or its 
grantee. It is also conceded that the claim of Amador City 
is good and valid, unless in conflict with the title of the 
State or its grantee. 

The local officers rejected the title of the State, and their 
decision was affirmed by the Commissioner. 

The claimant under the State has appealed, and the whole 
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case is now before this Department on its merits. It in- 
volves a construction of the act of March 3, 1853, entitled 
"An act to provide for the survey of the public lands in 
California, the granting of pre-emption rights therein, and 
for other purposes." 

In attempting, to ascertain the true meaning of this act, 
I shall assume, as hornbook law, that in every valid grant 
there must be a grantor capable of making the grant, a 
grantee capable of taking it, and a thing granted capable of 
identification with reasonable certainty; that all grants 
made by the General Government to individuals, corpora- 
tions, or States, are to be construed strictly against the 
grantee, and that nothing passes by implication; that the 
intent of the law-makers is to govern, and that such intent 
is to be gathered from the entire act. 

In the further examination of this case, I propose to con- 
sider the following inquiries : 

First. When does title vest in the State to sections 16 
and 36 under said act? 

Second; Does the seventh section except from the grant, 
land upon which settlement has been made prior to survey 
for other purposes than pre-emr>tion appropriation? 

Third. Does the grant include mineral lands in sections 
16 and 36? 

First. When does title vest in the State to sections 16 
and 36, under said act? Section 6 of the act reads as fol- 
lows: "That all the public lands in the State of California, 
whether surveyed or unsurveyed, with the exception of sec- 
tions 16 and 36, which shall be, and hereby are, granted to 
the State for the purposes of public schools in each town- 
ship, and with the exception of land appropriated under 
the authority of this act or reserved by competent author- 
ity, and excepting also the lands claimed under any foreign 
grant or title, and the mineral lands, shall be subject to the 
pre-emption laws of fourth September, eighteen hundred 
and forty-one," etc. 

It is claimed by appellant that this section contains a 
grant in preserdi to the State, taking effect from the date of 
the act, upon all tracts afterward located by Government 
survey on sections 16 and 36 in each township, and that 
complete title was vested in the State to the same on the 
3d of March, 1853, and that Congress thereafter had no 
power to provide a way for a different disposition of any 
such lands. On the other hand it is claimed, on behalf of 
the mining and town site companies, that the grant, though 
in words de presenti, was in fact a grant in the nature of a 
float, taking effect to vest title upon no specific tracts until 
survey, and that, until such survey, Congress had power to 
make other and different disposition of the land. 
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The power of Congress to change, modify, alter, or re- 
peal the grant in question at any time prior to the date when 
title vests in the State, will not, I think, be questioned, and 
it is equally clear that after title has once vested, Congress 
has no furtner power to alter, modify, or change the grant. 
It is evident, therefore, that, with reference to this branch 
of the case, it is only necessary to inquire whether title to 
sections 16 and 36 vested in the State prior to the act of 
July 26, 1866. If it did, then Congress had no power to 
dispose of the land in the manner pointed out in that act; 
if it did not, then the title of the mineral claimants is good 
and patents must issue to them for the tracts ^claimed. 

In my opinion, the sixth section of the act of 1853 should 
be construed as a grant to the State in presently in the na- 
ture of a float, taking effect upon specific tracts when the 
same are surveyed by the United States, and not before. 
The grant is in words, de presenti, but until survey there are 
no tracts or parcels of land in existence answering to the 
calls of the grant. A beneficial interest under it can only 
ensue to the State when the United States, in extending the 
lines of the public surveys, sets apart certain tracts and 
designates them as sections 16 and 36. It will not be 
denied that Congress had the legal power, no matter what 
may be said of tne political obligation of the Government, 
to provide that this land should never be surveved, or that 
in surveying it a different method should be adopted than 
that now in use, and no such tracts as sections 16 and 36 
be set apart. Would not the passage of such an act have 
operated to entirely defeat the grant to the State? The 
grant calls for certain tracts by recognized technical desig- 
nations. No such tracts could be found, and the State 
would be without remedy to compel the Government to 
create them. A like effect would be produced by a refusal 
of the executive officers of the Government to extend the 
surveys. The State would be indefinitely without beneficial 
interest in the grant. Of course the happening of the 
contingency I have mentioned could hardly for a moment 
be apprehended, for the United States is, in good faith to 
the State, and in the performance of its political obligations, 
bound within reasonable time, in the extension of the pub- 
lic surveys, to set apart the tracts granted; but I refer to it 
to show the nature of grant in the State and its liability to 
defeat before survey. 

I think the grant is in nature the same as that usually 
made by Congress to railroad companies to aid in the con- 
struction of their roads. These grants are generally for a 
certain number of sections, designated by odd numbers on 
each side of the road, with a provision for indemnity selec- 
tion, in case any of such sections shall have been sold or 
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otherwise disposed of prior to the definite location of the 
line. The highest judicial authority (Bailroad v. Smith, 
9 Wallace, 99 ; Bailroad v. Fremont Co., 9 Wallace, 90) 
has repeatedly held that these grants did not Test any right 
in the companies to specific sections until the line of the 
road "was definitely fixed on the face of the earth. The 
grant to California by the act of 1853 is similar. It is for 
certain sections designated by numbers, the precise location 
of which cannot be definitely ascertained until survey. The 
grant in both becomes certain upon the happening of a con- 
tingency ; in the former by definite location, in the latter 
by survey. In the railroad cases, the Supreme Court holds 
that title to specific tracts vests only on the happening of 
this contingency that makes the grant certain as to location. 
Why should not the same rule be applied to the grant to 
the State, and the title held to be vested upon the happen- 
ing of the contingency that makes that grant certain as to 
location ? 

In the case of Gaines et al. v. Nicholson (9 How., 365), 
passing upon the right of the State of Mississippi to school 
sections under an act (2 Stat., 229), reserving section six- 
teen in each township for the support of schools, and two 
subsequent acts providing for indemnity to the State for 
loss of same by reason of interference with foreign grants 
and for leasing such lands for the support of schools, the 
Supreme Court said: "The State of Mississippi acquired 
a right to every sixteenth section by virtue of these acts on 
the extinguishment of the Indian right of occupancy, the 
title to which in respect to the particular sections became 
vested, if vested at all, as soon as the surveys were made 
and the sections designated." 

The case of Cooper v. Boberts (18 How., 173), although 
cited and relied upon by counsel for the State, seems not 
to sustain their position, but rather follows and affirms the 
principles enunciated in Gaines v. Nicholson. 

The United States, in her compact with the Territory of 
Michigan, on her admission to the Union as a State, ratified 
July 22, 1836, appropriated to the State section 16 in 
each township for the benefit of schools. The land in con- 
troversy was surveyed in the summer of 1847, and desig- 
nated as section 16. The right of the State to the same 
was contested by certain mining claimants asserting rights 
under a purchase from the Government of lead mines, un- 
der the act of March 1, 1847, to whom a patent had issued, 
reserving the right of the State. The court first examined 
the history of the usual grants to the States, upon their ad- 
mission to the Union, for the benefit of schools, showing 
that these gifts were the result of a cherished policy on the 
part of the Government for the encouragement of popular 

8 
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education, and declaring that the compact with the States 
did not except mineral lands from the operation of the 
grant. The court then said: "We agree that, until the sur- 
vey of the township and the designation of the specific sec- 
tions, the right of the State rests in compact, binding, it is 
true, the public faith, and dependent for execution upon 
the political authorities. Courts of justice have no authority 
to mark out and define the land which shall be subject to 
the grant. But when the political authorities have per- 
formed this duty, the compact has an object upon which it 
can attach, and,. if there is no legal impediment, the title of 
the State becomes a legal title.' 1 The court then passed to 
the consideration of the question whether any such "legal 
impediment" was created by the act of 1847, and decided 
that there was not, for the reason that said act expressly 
excepted section 16 from its operation. The court then 
further inquired whether the execution of a lease to the 
mineral claimants by the Secretary of War, with the right 
of renewal upon the lessee's compliance with certain con- 
ditions, upon which lease the claimants, having continued 
in possession and complied with conditions, were allowed to 
mate entry under the act of 1847, was a legal impediment 
preventing the title from vesting in the State, and held that 
it was not such an impediment, for the reason that the claim 
of the company was not perfect under the lease, the act of 
1847, and the act of September, 1850 (9 Stat., 472). The 
court said: "Hence had there been a legal impediment to 
the execution of the compact with Michigan, enacted either 
by the second section of the act of 1847, which separated, 
for some purposes, the mineral from the public lands, or by 
the privileges granted to the lessees or their assigns, in the 
third section of that act, it was removed by the repealing 
clause of the act of 1850, and the non-compliance with the 
conditions on which the privileges depended." 

It is thus seen that even in the case of a compact between 
the United States and the State of Michigan, duly ratified 
by the State (a much stronger case than that of the simple 
grant, by an ordinary act, to the State of California), the 
Supreme Court recognized the power of Congress, by sub- 
sequent legislation, to interpose a legal impediment to the 
title to school sections vesting in the State upon survey; 
There was no intimation that this power of Congress was 
doubted by the court. It was plainly recognized in every 
inquiry, and the title of the State was affirmed on the sole 
ground that no such impediment existed. 

In the case of Kissell y. Saint Louis public schools (18 
How., 19), in discussing the* right of the school commis- 
sioners of Saint Louis to certain out-lots, town lots, etc., 
reserved for the use of schools by the act of June 13, 1812 
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(2 Stat., 148), and the confirmatory act of January 27, 1831 
(4 Stat., 435), which said lots were to be surveyed under 
the provisions of the first mentioned act, the court said : 
" Our opinion is that the school lands were in the condition 
of Spanish claims after confirmation by the United States, 
without having established and constructed boundaries 
made by jmbljc authority, and which claftns depended for 
their specific identity on surveys to be executed by the Gov- 
ernment. The case of West v. Cochran (17 How., 413), 
lays down the dividing line between the executive and judi- 
cial powers in such cases, to wit: that until. a designation, 
accompanied by a survey or description, was made by the 
Surveyor-general, the title attached to no land, nor had a 
court of justice jurisdiction to ascertain its boundaries. ,, 

In the case of Van Valkenberg v. McCloud (21 Cal. S.E., 
330) the Supreme Court of California, in construing the 
five hundred thousand acre grant to the State, under the 
act of Congress of September 4, 1841 (5 Stat. 453), held that 
selections could be made thereunder prior to the survey of 
the land, subject to subsequent change to conform to the 
government lines, but this decision was overruled in the 
subsequent cases of Terry v. Megerle (24 Cal., 624), Gray- 
son v. Knight (27 Cal., 507), and Middleton v. Lowe (30 
Cal., 596). In the latter case, referring to the decision of 
Grayson v. Knight, the question being one relating to the 
right of the State to sections 16 and 36, under the act of 
1853, the Court said; "The reasons operating to prevent 
the State or her vendee from acquiring a title by the aid of 
selection made, as in that case before the congressional 
survey, are equally cogent to show that title to any partic- 
ular parcel of the lands granted for the purposes of public 
schools, does not vest in the State until such survey has 
been made. * * * It thus appears that the grant to the 
State has not attached to the land in controversy (section 
36,) both because of the exception to the act of Congress in 
favor of private grants, and because the lands have not been 
surveyed by the United States." 

The cause of Higgins v. Houghton, relied upon by coun- 
sel to sustain the claim of the State, seems rather, upon a 
careful examination, to sustain an opposite view of the law 
from that contended for. The case involved a question as 
to the right of the State under the act of 1853 to sections 16 
and 36, and the Court said : "We consider that in the grant to 
California of March 3, 1853, the power of locating the quan- 
tity granted, 1,280 acres, in • effect in two parcels in 
every township, was reserved by the government, and as 
fast as townships thereafter/were surveyed and sectionized, 
that the State became the owner of the sixteenth and thirty- 
sixth sections absolutely, not only as to quantity, but as to 
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position also. Township No. 13 was surveyed and properly 
subdivided subsequent to the grant and prior to May 20, 
1861 ; and since the date of that occurrence, the State, by 
the effect of the grant, and by the law of the event, has been 
and is now the absolute and several owner of the sixteenth 
and thirty-sixth sections of. that township as against the 
government. If iihere is any legislation by Congress prior 
to the grant which would interfere with the 'conclusion, as 
the objection in effect supposes, it has not been brought to 
our notice, and if there has been any legislation since the 
grant that conflicts with the conclusion, it must be null and 
void, unless, indeed, it has been acceded to by the gran- 
tees."' The court here distinctly holds that, when township 
No. 13 was surveyed and properly subdivided, the State, by 
the effect of the grant and the law of the event, acquired an 
absolute and several ownership to the sixteenth and thirty- 
sixth sections. This is what I hold to be the true interpre- 
tation of the act, and I have no doubt that, after such 
survey, the title of the State in agricultural lands was 
vested and beyond the reach of Congress. I do not un- 
derstand the reference by the court to possible legislation 
of Congress to mean anything more, than that any subse- 
quent legislation attempting to interfere with this vested 
right would be null and void. 

I find strong support for the view I have expressed in 
other portions of the act of March 3, 1853, and in contem- 
poraneous legislation. The seventh section provided that 
where the sixteenth and thirty-sixth sections should be 
reserved for public uses before the same should be sur- 
veyed, other land should be selected by the proper authori- 
ties of the State in lieu thereof. At the passage of the act 
no reservations of lands for public uses in California, or 
comparatively none, had been made. The public lands 
were unsurveyed, and reservations would be needed for 
light-houses, forts, arsenals, fortifications, and Indian reser- 
vations. There were then over 60,000 Indians in the State, 
and provision would necessarily be required for them* In 
fact, Congress did provide for five Indian reservations in 
California, of 25,000 acres each, on the very day this act 
was passed (10 Stats., 238). Is it for a moment to be sup- 
posed that Congress would, by the sixth section, give to the 
State an absolute vested rightin all lands that should fall upon 
sections 16 and 36, and in the very next section provide that 
it should have no right whatever in any of said sections 
which might, thereafter be reserved, before survey, for pub- 
lic uses, but should be compelled to take other lands in lieu 
thereof ? I cannot believe that it so intended. 

In opposition to the reasons and authorities above set 
forth, counsel for the State have cited several cases, which 
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they claim sustain a different construction of the act, and 
which I will now consider. The first of these is Ruther- 
ford v. Greene (2 Wheat., 196). In 1782, the State of 
North Carolina passed an act, by which 1 the State reserved 
a tract of land for the relief of officers and soldiers in the 
continental line, and appointed a board of commissioners 
to set off the lands allotted to each. The tenth section pro- 
vided "that 25,000 acres of land shall be allotted for, and 
given to, Major-general Nathaniel Greene.'* The commis- 
sioners allotted 25,000 acres to General Greene, and caused 
the tract to be surveyed, which was done on the eleventh of 
March, 1783. It was claimed that the words "sl*all be 
allotted" did not import a grant, and that the legislature, 
after the allotment and survey, had made a different dispo- 
sition of the land in controversy, but the court held that the 
title of Greene was valid. Chief Justice Marshall, in de- 
livering the opinion of the court, said: "As the act was to 
be performed in future, the words\ directing it are neces- 
sarily in the future tense. * Twenty-five thousand acres of 
land shall be allotted for and given to Major-general Na- 
thaniel Greene.' Given when? The answer is unavoidable. 
When they shall be allotted. Given how? Not by any 
future act, for it is not the practice of legislation to enact 
that a law shall be passed by some future legislature, but 
given by force of this act." "Nothing can be more apparent 
than the intention of the legislature to order these commis- 
sioners to make the allotment, and to give the land, when 
allotted, to General Greene." * * * "The general gift 
of 25,000 acres lying in the territory reserved for the offi- 
cers and soldiers of the line of North Carolina, had now 
become a particular gift of the 25,000 aQres contained in the 
survey." * * * "It is clearly and unanimously the 
opinion of this court, that the act of 1782 vested a title in 
General Greene to 25,000 acres of land, to be laid off within 
the bounds allotted to the officers and soldiers, and that the 
survev, made in pursuance of that act and returned in 
Marcn, 1783, gave precision to that title and attached it to 
the land surveyed. That his rights are not impaired by the 
act of 1783 and the entry of appellant, 3,11 of which are sub- 
sequent to his survey." 

It would be difficult for the learned counsel to find a case 
more in conflict with the doctrine which it is cited to sup- 
port. 

In Lessieur v. Price, (12 How., 59,) the Supreme Court 
construed the act of Congress of March 6, 1820, (5 Stats., 
545,) which enacted "that four entire sections of land be, 
and the same are hereby granted to the said State (Mis- 
souri) for the purpose of fixing the seat of government there- 
on; which said' sections shall, under the direction of the 
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legislature of said State, be located as near as may be in 
one body, at any time, in such townships and ranees as the 
legislature aforesaid may select, on any of the public lands 
ot the United States." 

Four sections were selected which were claimed under a 
New Madrid location, and it became material for the court 
to fix the time at which title vested in the State to the 
lands selected. The court said: "The land was granted by 
the act of 1820; it was a present grant, wanting identity to 
make it perfect; and the legislature was vested with full 
power to select and locate the land; and we need only here 
say, what was substantially said by this court in Rutherford 
v. Greene's Heirs, (2 Wheat., 196,) that the act of 1820 
vested a title in the State of Missouri of four sections;* and 
that the selections made by the State legislature, pursuant 
to the act of Congress, and the notice given of such loca- 
tion to the Surveyor-general, and the register of the local 
district where the land lay, gave precision to the title and 
attached to it the land selected." And again: "The next 
inquiry is as to the date when the land selected attached to 
the grant. June 28, 1821, the governor of Missouri noti- 
fied the Surveyor-general of the fact that the land had been 
located by the commissioners, and awaited the action of 
the legislature, and on the 31st day of December, 1821, the 
land was accepted by the legislature. The same act pro- 
vides for laying off a town and the establishment of the 
seat of government thereon. And as the commissioners 
had power to locate, and did so, subject only to legislative 
sanction of their report, and that report was sanctioned, 
our opinion is that the acts were cpncurrent, and that the 
title refers to the first act, and therefore that the State took 
title from the 28th of June, 1821, when the Surveyor-gen- 
eral was notified that the location had been made." 

Thus it appears that although the court held that the 
grant was a present one, it also held that title to the partic- 
ular sections did not vest on the 6th of March, 1820, the 
date of the act, but did vest on the 28th of June, 1821, the 
date when the Surveyor-general was notified of the selec- 
tion. 

By parity of reason it should be held in the case now 
under consideration that although the grant to the State by 
the act of 1853 was a present grant, yet it did not vest title 
to' sections 16 and 36 until a survey had been made which 
"gave precision to the title, and attached to it the land 
surveyed." 

In How v. The State of Missouri, (18 Howard, 126,) the 
court held that the grant to the State of section 16 in con- 
test, by act of March 6, 1820, (2 Stats., 547,) adopted by 
ordinance declaring the assent of the State thereto, July 
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19, 1820, was not affected by the subsequent confirmation 
by Congress of a Spanish claim theretofore rejected by the 
board. It appears, however, that the particular section in 
contest in that case was surveyed prior to the passage of 
the act confirming the Spanish claim, and that three of the 
justices dissented from the opinion of the court, if intended 
to go further than to hold that, although the tenth section 
ot the act of March 3, 1811, prevented title from vesting in 
the State until final decision by Congress on the claim of 
Vali£, (^Spanish claimant,) yet the act of May 24, 1828, 
confirming lands to Valte, operated as such final decision, 
and excepted from confirmation so much land as was in- 
cluded in section 16 then surveyed. 

In the case of Veeder v. Guffey (3 Wis. 520) it was held 
that the act of Congress approved August 8, 1846, took 
effect upon the admission of the Territory of Wisconsin to 
the Union as a St$te; that it vested in tne State the title, 
potentially, to a quantity of land equal to three sections in 
width on each side of the Fox River, and determined the 
location of the lands to be the alternate sections on each 
side of the river, requiring only the ministerial acts of sur- 
vey, s^ection, and approval to render the specific parcels 
which would fall to the State or the United States definite 
and fixed, and that, by the grant, the State, upon admission 
to the Union, became seized of one half of the lands on 
each side of the Ftfx River; and, the mode of partition 
being established by the grant, it was competent for the 
State to provide modes and terms of sale* It will be 
noticed that in the act of 1846 are descriptive words very 
dissimilar from those used in the act of 1853, being as fol- 
lows: "A quantity of land equal to one half of three sec- 
tions in width on each side of said Fox River;" and also 
that by the second section of the act it is distinctly pro- 
vided "that, as soon as the Territory of Wisconsin shall be 
admitted as a State into the Union, all the lands granted 
by this act shall be and become thft property of the State." 
This express provision of the second section, and the pecul- 
iar character of the descriptive words, seem to have gov- 
erned the court in its decision as to the time when the title 
vested in the State. 

Secretary Stuart, September 10, 1851, (1 Lester, 495), in 
passing upon the grant to Michigan of school sections, 
already referred to, in citing the case of Cooper v. Roberts 
(18 How. 173), said: "I regard it as an absolute grant of 
every sixteenth section which had not on the twenty-third 
June, 1836, been sold or otherwise disposed of, whether 
then designated by survey or not." This decision was fol- 
lowed by Acting Secretary Otto, July 10, 1867, in a case 
involving the construction of the act of 1853, under which 
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the State of California claims. In this case the Acting 
Secretary said: "The sixth section of the act entitled 'An 
act to provide for the survey of the public lands in Cali- 
fornia, etc., approved March 3, 1853, granted to the State 
of California, of the public lands, whether surveyed or un- 
surveyed, sections lo and 36, for the purposes of public 
schools in each township." 

From this quotation it would appear that the Acting Sec- 
retary construed the sixth section as though it read "with 
the exception of sections 16 and 36, which, whether sur- 
veyed or unsurveyed, shall be, and herebv are, granted to 
the State for the purposes of public schools," etc. I think 
it should be construed as though it read as follows : 

"And be it further enacted, That all the public lands in the 
State of California, whether surveyed or unsurveyed, shall 
be subject to the pre-emption laws of fourth of September, 
eighteen hundred and forty-one, with all the exceptions* 
conditions and limitations therein, except as herein other- 
wise provided, and with the exception of sections sixteen 
and thirty-six, which shall be,vand hereby are, granted to 
the State for the purposes of public schools in each town- 
ship, and with the exception of lands appropriated#under 
the authority of this act or reserved by competent authority, 
and excepting also the lands claimed under any foreign 
grant or title, and the mineral lands." 

I have been shown a newspaper report of a late decision 
of the Supreme Court of California, in the case of Sherman 
v. Buick, in which that court held that the act of March 3, 
1853, vested an absolute title in the State to sections 16 
and 36 from the date of the passage of the act, and that 
Congress thereafter had no power to dispose of said sections 
before survey. The opinion of the court is very brief. It 
cites and relies upon the former rulings of the court in the 
cases therein mentioned, which cases, as I understand 
them, do not go to the full extent claimed for them. 

This decision is not Satisfactory to my mind, and I ap- 
prehend is not entirely satisfactory to the learned court 
which pronounced it, as I am informed that a rehearing has 
already been allowed. 

I am satisfied, upon full consideration of all the cases 
cited, and the exhaustive arguments of the able counsel 
representing all parties in interest, that the weight of au- 
thority is clearly in favor of the construction I have given 
above. 

Second. Does the seventh section except from the grant 
land upon which settlement had been made prior to survey 
for other purposes than pre-emption appropriation? 

The seventh section of the act of 1853 is in part as fol- 
lows : 
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" And be it further enacted, That when any settlement by 
the erection of a dwelling-house, or the cultivation of any 
portion of the land, shall be made upon the sixteenth and 
thirty -sixth sections before the same shall be surveyed, or 
when such sections may be reserved for public use or taken 
by private claims, other land shall be selected by the proper 
authorities of the State in lieu thereof." 

It is claimed on behalf of the mineral claimants that this 
section excepts from the operation of the grant all lands in 
sections 16 and 36 upon which a settlement of any kind had 
been made, prior to survey, by the erection of a building or 
buildings, or the cultivation of any portion of the land, 
whether such settlement was made with a view to pre-emp- 
tion, or for entry as town sites, or otherwise. On the part 
of the State it is claimed that the exception includes only 
settlements made with a view to pre-emption, and that none 
other would protect sections 16 and 36 from the grant. 

The language of the seventh section is not so clear as to 
be entirely free from doubt, but a careful examination of 
the terms used, and a consideration of the various objects 
evidently intended to be accomplished by Congress in its 
passage, will show, I think, that the exception includes 
more N than simply settlements with a view to pre-emption. 

I call attention to the language used : "that where anv 
settlement, by the erection of a dwelling-house, or the cul- 
tivation of any portion of the land, shall be made upon the 
sixteenth and tnirty-sixth sections," etc. A person may 
erect a dwelling-house on, or he may cultivate a portion of 
a tract of land without acquiring a pre-emption claim. 
Both the erection of . a house and cultivation are requisite 
on the part of a pre-emption. 

If Congress had intended to limit the settlement of what 
is technically known as a pre-emption settlement, I think it 
would have used more apt words to express such intent. 
It would have said " that where any pre-emption settlement 
shall be made," etc. It has done no such thing, but, on 
the contrary, has adopted such a mode of expression as, 
to my mind, negatives the idea that a pre-emption settle- 
ment alone was intended. 

To limit the exception to settlements made by pre-emp- 
tion claimants, would be to protect comparatively.few of the 
actual settlements in any of the mining districts, and to award 
to the State many very valuable and lasting improvements 
made under authority and sanction of law and the usages of 
the country. It is a notorious fact that few, if any, settle- 
meats in the early days of California were made in any 
portion of the State for the purposes of agriculture. Emi- 
gration was drawn to the State, and settlements made al- 
most entirely with a view to a developing and working the 
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newly-discovered mines. The miners located in villages 
and small settlements, cultivating the land only so far as 
was necessary in following their occupation of mining. 
Under the construction of the act contended for by the 
State, none of the settlements or improvements so made 
were protected from, the grant, except, perhaps, town sites 
upon purely agricultural lands. Is it reasonable to suppose 
that Congress intended to protect isolated pre-emption 
claimants, and at the same time to grant to the State the 
valuable improvements of miners, and in some instances 
include whole villages in the vicinity of the mines ? The 
eighth section of the act expressly provided that the public 
lands (not mineral) occupied as towns or villages should 
not be subdivided or subject to sale or appropriation by 
settlement under the provisions of the act, but should be 
subject to the town-site act of May 23, 1844, except town 
sites on or near mineral lands, the inhabitants of which 
should have the right of occupancy or cultivation only until 
such time as Congress should dispose of the same. I do 
not suppose it will be doubted that this section excepted 
from the grant of the State any such town sites found by sur- 
vey upon agricultural land in sections 16 and 36 ; but if the 
construction of sections six and seven, contended for by the 
State, be allowed, it is clear that a town located on or near 
mineral lands would pass to the State under the grant. Can 
it be for a moment supposed that Congress intended to hold 
out inducements to miners to settle on or near mineral 
lands in towns and villages, and by the very same act give 
their improvements away to the State, while protecting 
some, and these the solitary agricultural settlers ? 

One of the great objects of the act seems to be in pro- 
viding for the disposition of the public lands, according to 
the various elements claiming recognition, and to protect 
each interest created from encroachment by the others. The 
seventh section was intended to protect all settlements made 
upon the public land before survey from the grant to the 
State, which, from its peculiar nature as to final position, 
threatened every settler whose claim or improvements were 
not bounded by subdivisional lines of public surveys. This 
intention of Congress would be defeated by the construc- 
tion contended for by the State. 

I am of opinion, therefore, that the seventh section of 
the act excepts from the grant to the State lands upon sec- 
tions 16 and 36, upon which any settlement, by the erection 
of a building or buildings, or the cultivation of any portion 
of the land, has been made prior to survey. 

Third. Does the grant include mineral lands in sections 
16 and 36? 

In my opinion, Congress, by the act of 1853, did not in- 
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tend to grant, and did not grant, to the State any mineral 
lands that, by survey, are shown to be in sections 16 and 
36. The act was passed soon after the discovery of the 
great mineral wealth of California had been made. The 
attention of the country and of Congress was called to the 
question of the disposition of such lands. No plan had 
been adopted. Congress for the first time undertook to 
legislate in regard to the public lands in that State. 

A careful examination of the act will show that Congress 
did not intend to dispose of any of its mineral lands, but 
contemplated a future disposition of them. The eighth 
section provides that the inhabitants of towns located on or 
near mineral lands, shall have the right of occupation and 
cultivation " only until such time as Congress shall dispose 
of the same." It evidently did not then suppose that it was 
disposing of a considerable portion of them. The act, in 
a great many of its provisions, very carefully reserves the 
mineral lands from its operation. Thus, in the sixth section, 
.it is provided that the mineral lands shall be excepted from 
the lands subject to the pre-emption laws; in the seventh 
section it is provided that no person shall obtain the bene- 
fits of this act <( by a settlement or location on mineral 
lands," and in the eighth section it is provided that the in- 
habitants of towns located on or near mineral lands, shall 
have the right of occupation and cultivation only until such 
time as Congress shall dispose of the same. And, in the 
twelfth section, it is provided that the State shall have the 
right to select two townships, or seventy-two sections, for 
the use of a seminary of learning: "Provided, however, 
That no mineral lands shall be subject to such selection;" 
and in the thirteenth section the State is given the right to 
select ten sections for the purpose of erecting the public 
buildings of the State: "Provided, however, That none of 
said selections shall be made of nfineral lands." "Why all 
this care and painstaking to exclude mineral lands from 
these minor provisions, if it were intended to give the State 
mineral lands in the major provision relating to the six- 
teenth and thirty-sixth sections? I think Congress intended 
to reserve all the mineral lands from the operation of the 
act, and that there might be no doubt about this reserva- 
tion as to the sixteenth and thirty-sixth sections, it expressly 
provided in the third section "that none other than town- 
ship lines shall be surveyed when the lands are mineral." 
As 1 have before attempted to show, the grant could not 
take effect until survey, and this third section, which must 
be construed as a part of the act, and in connection with all 
its other provisions, expressly prohibits the only survey 
that could possibly locate tnese sections. It therefore, in 
connection with the other express reservations, satisfies my 
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mind that Congress did not intend to make a grant of min- 
eral lands to the State, and that those members of Congress 
who undertook to speak for the committees having the mat- 
ter in charge, were correct when they stated in debate that 
no mineral lands were granted by the act. (See Cong. 
Globe, vol. 25, pp. 1036-1038.) 

I regard the act of July 26, 1866, as providing an exclu- 
sive method* for appropriating the mineral lands of the 
United States. It was the first act passed by Congress, 
and perhaps the first ever passed by any government which 
undertook to dispose of its mineral lands. It provided in 
its first section, "That the mineral lands of the public do- 
main," (which is equivalent to saying all the mineral lands 
of the public domain,) "both surveyed and unsurveyed, are 
hereby declared to be free and open to exploration and oc- 
cupation, by all citizens of the United States, and those 
who have declared their intention to become citizens, sub- 
ject to such regulations as may be prescribed by law, and 
subject also to the local customs or rules of miners in the 
several mining districts, so far as the same may not be in 
conflict with the laws of the United States." 

It required every person claiming any mine to occupy 
and improve the same, and expend tnereon in labor or im- 
provements not less than $1,000, and to do and perform cer- 
tain other things. It limited the location of any individual 
to two hundred feet along the vein, with an additional two 
hundred feet for discovery, and any association to not more 
than three thousand feet, and required payment at the rate 
of $5 per acre. It provided that, when the mineral lands 
should be surveyed, the Secretary of the Interior might 
designate and set apart such portions of the same as were 
clearly agricultural, and that the same should be subject to 
pre-emption and sale as other public lands. In short, it 
adopted a system for the disposition of the mineral lands, 
and such a system as would give every citizen an equal op- 
portunity to engage in the business of developing them. It 
was evidently intended to be the only method by which 
mineral lands could be appropriated. It made no excep- 
tions in favor of school or other grants. 

If the State should obtain two sections in every mineral 
township, it might establish a mineral system for itself, and 
one in conflict with that of the General Government. In 
my opinion Congress never intended to make such a state 
of things possible. 

No surveys of mineral lands were authorized or made 
until the passage of the act of July 9, 1870, (16 Stat., 217, 
sec. 16,) and long after the passage of the act of 1866. 

I am constrained to hold that no mineral lands were 
granted by the act of 1853. If I am in error, the State can 
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lose nothing, for she has an easy, method of presenting the 
Question for decision of the Supreme Court, where it will 
doubtless finally go. If, however, my decision should be 
in favor of the State, and it should be erroneous, there 
would be very many cases in which I am unadvised of any 
way by which the error could be corrected. 

I affirm your decision and herewith return the papers 
transmitted, with your letter of the twenty-first of October 
last. 

Very respectfully, 

C. Delano, Secretary. 
Hon. W. Drummond, Com'r General Land Office. 

Depabtment op the Interior, 
General Land Office, Washington, D. C., May 14, 1S73. 

Register and Receiver, Sacramento, California : 

Gentlemen: I inclose herewith a printed copy of the 
decision of this office and of the Hon. Secretary of the In- 
terior in case of the Keystone Mining Company, Eureka 
Quartz Mining Company, Original Amador Mining Com- 
pany, Bunker Hill Quartz Mining Company and the Town- 
site of Amador City v. the State of California. You will 
allow said companies to proceed with their applications for 
patents. 

In accordance with this d&cision, you will decline to cer- 
tify to the State any land lying in sections sixteen or thirty- 
six, which has been returned as mineral by the surveyor, 
where, by orders from this office, the land is suspended 
from disposal until the non-mineral character thereof is 
shown by proof taken after due notice, or where affidavits 
have been filed alleging the land to be mineral, until this 
office shall have decided, upon the testimony, that the tract 
in question is not mineral land and^bhat the State is entitled 
thereto under the grant of March 3, 1853. 

You will acknowledge the receipt hereof, and inform all 
parties in interest. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



When a Contested Case between Miners and Agricul- 
turists may be Re-opened. 

Department of the Interior, 
General Land Office, Washington, D. C, June 20, 1872. 

Register, Sacramento, California: 

Sib : Eeferring to your letter of the twenty-ninth ultimo, 
inclosing the affidavits of Adam Brooks, Wm. P. Carpender 
and Wm . F. Jess as to the mineral character of certain 
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lands, to wit: the S. E. \ and the S. E. J of M. E. J of Sec. 
3, and the 8. W. i of N. W. i of Sec. 2, T. 10, N. E. 11 
E., M. D. M., and desiring to be instructed how to proceed 
in the matter so far as said mineral affidavits affect the 
A. C. S. location, K. & E. No. 228 of H. L. Dingman, viz: 
the S. % of S. E. I of Sec. 3 aforesaid, I have to state that, 
as it appears from the record that Mr. Dingman's entry was 
allowed, after a hearing taken subsequent to what appears 
to be a sufficient notice by publication and posting, and by 
personal service upon the former mineral affiants, who failed 
to appear; however, the case cannot now be re-opened upon 
the affidavits now presented, unless the deponents will fur- 
nish this office with, satisfactory proofs that they, or any of 
them, have the possessory right to an actual mining claim 
on the land so entered by Dingman, and if they have such 
claim, they must show in what specific forty-acre subdivision 
of the land so entered their mining location exists. 

By the term, actual mining claim, is meant a claim 
located and held in accordance with the local customs or 
rules of miners in the district. Unless this can be shown, 
or it be established that fraud was resorted to by said agri- 
cultural claimant in giving the notices required by circular 
instructions in such cases, it is not perceived how the affi- 
davits now received are to affect the land entered by Wm. 
Dingman, in view of the hearing already had, after due 
notice given by him as aforesaid. 

Tou will inform the respective parties in interest hereof, 
allowing said mineral affiants thirty days from date of your 
notification in which to submit to you, for transmission to 
this office, the further evidence required, etc. 

Very respectfully, 

Willis Dbummond, Commissioner. 



An Adverse Claimant, having Dismissed his Suit, cannot 
Delay Application by Second Suit. 

Department of the Interior, 
General Land Office, Washington, D.C., July 8, 1872. 

Register and Receiver, Central City, Colorado: 

Gentlemen: On the sixteenth of February, 1872, this 
office directed you to inform Harley B. Morse that thirty 
days from the date of your notification, would be allowed 
him to bring suit in the proper local court, to adjudicate 
the right of possession to the Pelican lode, situate in Grif- 
fith Mining District, Clear Creek County, Territory of Col- 
orado. 

On the twenty-third of February, 1872, the Eegister and 
Eeceiver at Central City, Colorado, informed Mr. Morse of 



July 8, 1872". J THE COMMISSIONER. 127 

the ruling of this office in said case, and on the twenty-third 
of March, 1872, said Morse filed his bill of complaint against 
said applicants for patents, and summons issued the same 
day upon said complaint, which summons was served upon 
said applicants for patent uppn the first day of April, 1872. 

On the third of April, 1872, said defendants filed their 
answer to said complainant's bill of complaint. 

On the nineteenth day of April, 1872, said suit was dis- 
missed on complainant's motion, and it appears by a cer- 
tificate of the clerk of the Clear Creek County District 
Court, under seal, that on the nineteenth day of April, 
1872, there was no suit, or suits, pending in said Court 
bringing into controversy the title to the Pelican lode, ex- 
cept a suit brought by Charles H. Morris against Eli S. 
Streeter aiid Thomas McCunniff. 

Morris' adverse claim to said application for patent, not 
having been filed within the ninety days notice by publica- 
tion, cannot be considered, as will be seen by reference to 
the decision of the Honorable Secretary of the Interior, 
dated July 5th, 1872, in case of the Pelican and Zillah 
lodes, copies of which decision have this day been sent to 
your address. 

On the twentieth of April, 1872, H. B. Morse filed a 
bill of complaint against Eli. S. Streeter, John McCunniff, 
Thomas McCunniff^ James K. Huginin, Robert L. Martin, 
Silas C. Bennett, Zadock Kalbaugh, Americus Medley, 
John Dee, John Murley, James O Neil, Charles Dougn- 
erty, Jasper N. Roberts, James Lees, Howard 0. Chapin, 
Joseph H. Rogers, John Shillto and William H. Cushman, 
bringing into controversy the title to the said Pelican. 
From the foregoing it will be seen that Morse commenced his 
suit on the last day of the thirty days allowed him to com- 
mence suit by our decision of February 16th, 1872, and 
that on the nineteenth of April, 1872, he dismissed said 
suit. 

The fact that Morse commenced another suit against the 
applicants for patent and other parties, long after the thirty 
days allowed in our said decision had expired, will not be 
considered by this office. 

You will therefore, on the receipt hereof, allow the entry 
of said Pelican lode to be made and transmit all the papers 
in the case to this office. 

Very respectfully, 

Willis Dbummond, Commissioner. 

Department of the Interior, 

Washington, D. C, November 16, 1872. 

Sir: I have considered the appeal taken by H. B. Morse 
from your adverse decision in the case of Harley B. Morse, 
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Eli S. Streeter, and Thomas McCunniff, applicants for pat- 
ent for the Pelican lode, Central City District, Colorado 
Territory. 

By your decision of February 16, 1872, Morse was ordered 
to begin suit in the local court, within thirty days after ser- 
vice of notice to adjudicate the right of possession of the 
mine. The notice was served on him February 23, 1872. 
He began his suit on the last day of the thirty. The case 
coming up for trial on April 19, 1872, he moved that it be 
continued to the next term of the court. 

This motion the court denied, "because of there being 
no equity in said complainant's bill of complaint, and the 
evidence set forth in complainant's affidavit (supporting his 
motion for continuance) would not be admissible upon the 
hearing of the cause." Thereupon, on motion of Morse, 
the cause was then dismissed, without prejudice to the par- 
ties. On April 20, the day succeeding the dismissal, he 
began a new suit against the same parties and sundry oth- 
ers, whom he joined with them as defendants. 

The appellant severely censures the judge for overruling 
the motion for a continuance, and thereby forcing him to 
suffer his bill to be dismissed. It is not the province of 
this Department to review the discretionary action of the 
judge. It will assume that he acted properly, until it is 
shown that he acted maliciously or corruptly. 

I agree with you, that this second suit, begun long after 
the expiration of the thirty days, cannot be considered by 
your office, nor allowed to retard the progress to patent of 
the claim of the applicants. The adoption of such a rule 
would put it in the power of every adverse claimant to post- 
pone indefinitely the issue of the patent. 

Your decision is affirmed, and the papers in the case 
transmitted with your letter of September 23, are herewith 
returned. 

Very respectfully, 

C. Delano, Secretary. 



Satisfactory Evidence of the Agricultural Character of 

Land. 

Department op the Interior. 

Washington, D. C, July 10, 1872. 

Sin: I have considered the case of the Central Pacific 
Railroad Company, by S. W. Austin v. mineral affiants,, in- 
volving the character of the N. W. I of N. W. J section 9 
S, 16 N. E. 9 E., M. D. M., Sacramento, Cala., appealed 
from your decision in favor of said affiants. 

The evidence adduced at the trial shows that there are on 
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the land agricultural improvements to the value of $1,000 
or $1,200; that the greater pprtion is inclosed with fencing, 
and seven or eight acres of it cultivated in fruits, vines, 
vegetables, and grain; that the only active mining done on 
the tract was at the Gagen quartz mine, near the western 
boundary, and some placer diggings in the N. W. corner; 
that the owners of the quartz mine abandoned it, declaring 
that it was exhausted and worthless, and the diggings were 
abandoned for the same, reasons; and that there are some 
quartz veins on adjoining lands that may run into this £, 
but that they are all either exhausted or unprofitable. 

All the witnesses testify that, in their opinion, the land 
is more valuable for agriculture than for mining purposes. 

The mineral affiants, though present at the trial, in per- 
son and by attorney, offered no testimony in support of 
their affidavits, but contented themselves with cross-exam- 
ining the opposing witnesses. 

I am of the opinion that the agricultural character of the 
land is established, and rule accordingly. 

Your decision is therefore reversed, and the papers in the 
case transmitted with your letter of May 6, are herewith 
returned. 

Very respectfully, 

O. Delano, Secretary, 
Hon. Willis Dbummond, Com'r General Land Office. 



Mill-Site must be Non-Mineral in Character. 

Department of the Interior, 
General Land Office, Washington, D. C, July 29, 1872 

Register and Receiver, Central City, Colorado : 

Gentlemen: * * * The affidavits referred to do not 
allege the non-mineral character of said mill-site, but only 
allege that the same " does not to his knowledge contain 
any vein or lode of quartz, or other rock in place, bearing 
gold, silver, cinnabar, lead, tin, or copper." 

Before patent can issue for this mill-site, additional proof 

will be required that there are no "valuable deposits?' such 

as placer or gulch mines, embraced within the exterior 

boundaries thereof. 

***** * * 

Very respectfully, 

Tour obedient servant, 

Willis Dbummond, Commissioner. 
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Case of Agricultural vs. Mineral Claimants. Mortgages 

given by Pre-emptor. 

Department of the Intebiok, 

Washington, D. C, August 6, 1872, 

Sib: I have examined the case of Joseph Clark v. F. A. 
Celles, Joseph Lerquin, Henry Boutin et al., on appeal from 
your decision of December 14, 1871. 

Clark claims as a pre-emptor, the contestants as mineral 
claimants, each for a portion of the tract claimed by Clark. 
The main question at issue relates to the character of the 
land in controversy. You decide that it is mineral. 

I am compelled to differ with you in the conclusion you 
reach. Although the land is shown to be in a mineral belt, 
and in the immediate vicinity of valuable placer and lode 
claims, yet I am satisfied, by a careful examination of the 
evidence transmitted with the appeal, that it is worthless 
for mining purposes, and that if it ever were paying ground, 
it has evidently been worked out. On the other hand, it 
is clearly established that the land is of very great value for 
agricultural purposes ; that Clark has been in possession 
for twenty years ; has cultivated it nearly all of this time, 
and has very valuable and lasting improvements thereon. 

All the proceedings in the case of IJoutin, accompanying 
the record, appear to have been ex parte, and Clark only 
answers by affidavits filed since the transmission to your 
office of the mineral application. Fromthese affidavits, 
however, I am satisfied that the land is mtae valuable for 
agricultural than mineral purposes. 

1, therefore, reverse your decision, and hold all the land 
in controversy as agricultural. 

You refer to the execution of certain mortgages by Clark 
to one Shoemaker for a tract of land, including that in con- 
troversy, as a fact that might vitiate Clark's pre-emption 
right. Such is not, I think, the effect of these conveyances. 
One mortgage has been satisfied, and proceedings upon the 
other are now barred by the statute of limitations of Cali- 
fornia. Neither is an agreement that can, by any possi- 
bility, cause the title of the claimant to inure to any other 
person or persons. They do not, therefore, prevent him 
from properly making the affidavit required by the thir- 
teenth section of the pre-emption act. 

I return herewith the papers transmitted with your letter 
of April 29, 1872. 

Very respectfully, 

"W- H. Smith, Acting Secretary. 
Hon. Willis Drummond, Com'r General Land Office. 
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Deputy Surveyors are not Authorized to Survey Claims 

outside their State or District. 

Department of the Interior, 
General Land Office, Washington, D. C, Aug. 6, 1872. 

W. M. Seawell, Esq., Aurora, Nevada: 

Sib: Referring to your letter of twenty-fifth ultimo, I 
have to state that a deputy mineral surveyor is not author- 
ized to make surveys of mineral claims outside of the State 

or district for which he is appointed. 

******* 

Very respectfully, 

Your obedient servant, 

Willis Drummond, Commissioner. 



Construction of the Tenth Section of the Act of July 26, 

1866. 

Department of the Interior, 
General Land Office, Washington, D. C., Aug. 6, 1872. 

Register and Receiver 9 Sacramento, Cal. : 

Gentlemen: The papers and testimony submitted with 
your letter of seventeenth June, 1872, have been examined. 

The only question presented is in regard to the mineral 
or non-mineral character of the S. W. J of the S. W. i, 
Sec. 31, T. 10, N. E. 10 E. and the N. W. i of tlje N. W. 
J, Sec. 6, T. 9 N. E. 10 E. Mt. Do. Mer. 

On the twenty-first of December, 1870, Ekin Smith filed 
D. S. No, 2282 upon lot 2 of N. W. ± and lots 3 and 4 of 
the S. W. i of Sec. 31, T. 10, N. E. 10 E. and lot 4 of N. 
W. i, Sec. 6, T. 9, N. E. 10 E. Mt. Do. Mer. 

On the twelfth of July, 1871, Thomas Stewart filed in 
your office an affidavit alleging the mineral character of the 
S. W. i of S. W. i of said Sec. 31 and the N. W. i of N. 
W. i of said Sec. 6. 

Tou fixed upon the twenty-fourth of October, 1871, for the 
day of hearing, and cited said Stewart to appear and offer 
proof ad to the character of said land. 

Upon the evidence submitted at said hearing you decided: 

First. That the land in dispute is agricultural, and 

Second. "That the pre-emption claimant, Ekin Smith, was 
settled upon the land and had acquired a pre-emption right 
thereto, prior to the passage of the act of Congress enti- 
tled, 'An act granting the right of way,' etc., approved 
July 26th, 1866. That down to the time of the passage of 
said act of Congress no valuable mine had been discovered 
on said land; that said claimant has continuously resided 
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upon and cultivated and improved said land since his first 
settlement, and complied with all the provisions of the pre- 
emption laws, and therefore would be entitled to enter said 
land even though a mine had been discovered thereon, 
since the passage of said act of Congress above referred to.' 1 

In support of this decision you refer to the tenth section 
of the act of Congress, approved July 26th, 1866, and state 
the "the law says that whenever prior to the passage of 
this act," * * * "there have been homesteads made,' 9 
* * * upon lands "upon which there have been no val- 
uable mines discovered, the settlers shall have aright of pre- 
emption thereto." 

Upon a careful examination of the evidence, this office is 
of the opinion that the testimony taken at said hearing es- 
tablishes the mineral character of the land in dispute and 
this portion of your decision is therefore reversed. 

The tenth section of the act of Congress, approved July 
26, 1866, was not correctly quoted in your decision, and the 
conclusions which you arrive at, are not correct nor in ac- 
cordance with the law itself. 

The tenth section of said law reads: "That whenever 
prior to the passage of this act, upon lands heretofore desig- 
nated as mineral lands which have been excluded from sur- 
vey and sale, there have been homesteads made by citizens 
of the United States, or persons who have declared their 
intention to become citizens, which homesteads have been 
made, improved and used for agricultural purposes, and 
upon which there h$ve been no valuable mines of gold, sil- 
ver, cinnabar or copper discovered, and which are properly 
agricultural lands, said settlers or owners of such home- 
steads shall have a right of pre-emption thereto," etc. 

And the eleventh section of said act declares: "That 
upon the survey of the lands aforesaid, the Secretary of the 
Interior may designate and set apart such portions of the 
said lands as are clearly agricultural lands, which lands 
shall thereafter be subject to pre-emption and sale as other 

fmblic lands of the United States, and subject to all the 
aws and regulations applicable to the same. 

It is clear from the language of this statute that Congress 
did not intend to abolish or do away with the distinction 
between mineral and agricultural lands, or to allow mineral 
lands to be classed and disposed of as agricultural, but it 
simply provided that the public survey might be extended 
over a region that was so clearly mineral in character that 
it had, previous to the passage of said, act of Congress, 
been reserved for mineral purposes, and that such tracts as 
should appear to be "properlv" and "clearly agricultural," 
might, be disposed of under the laws applicable to agricul- 
tural lands. 
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Said section gives no rights in other words to agricul- 
tural claimants, except to such lands as are clearly and 
properly agricultural. 

If the theory advocated by you in said decision was to 
be received as the proper construction of said act of Con- 
gress of July 26th, 1866, the law would be a nullity and 
patents could only-issue for such mining claims as had been 
discovered prior to July 26th, 1866. 

This portion of your decisiop is also reversed. 

******* 

Very respectfully, etc. 

Willis Drummond, Commissioner. 

Department of the Interior, 

Washington, D. C, Dec. 14, 1872. 

Sir: I have, examined the case of Ekin Smith v. Absalom 
Stewart, involving the right of said Smith to enter under 
the pre-emption law as agricultural land, the S. W. J S. W. 
J section 31 T. 10, N. E. 10 E., and N. W. i N. W. i sec- 
tion 6, T. 9, N. E. 10 E., M. D. M., California, on appeal 
from your decision of August 6, 1872. 

Two questions are presented on appeal, one relating to 
the character of the land claimed, the other calling for a 
construction of the tenth section of the mineral act of July 
26, 1866 (14 Stat., 253), on both of which questions your 
decision was adverse to the pre-emption claimant. 

After a careful review of the voluminous testimony taken 
before the local officers, I am satisfied that the land in con- 
troversy is mineral in character, and should be held for 
disposition under the mining statutes. 

It is claimed on behalf of the pre-emption claimant, that 
the tenth section of the act of 1866 gave to qualified per- 
sons, who had, prior to the passage of said act, made home- 
steads on lands theretofore designated as mineral, and 
excluded from survey and sale, a right of pre-emption or 
homestead therein, unless, before the passage of said act, 
valuable mines of gold, silver, cinnabar, or copper, had 
been discovered thereon; and further, that the subsequent 
discovery of such mines did not affect the right of pre- 
emption or homestead thus acquired. 

I fully agree with you that this is not the proper con- 
struction to be given to the act referred to. Congress did 
not, I think, intend in this act to do away with the well 
established distinction, so long recognized by legislation, 
between agricultural and mineral lands, or to allow lands 
actually mineral to be acquired under agricultural laws. I 
think the object of the tenth section was to give to persons, 
who had, in good faith, made agricultural settlements on 
public lands theretofore designated as mineral, but subse- 
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quently determined to be agricultural, a preference in pre- 
empting or entering the land as homesteads, over those 
admitted to similar rights by the eleventh section. 

The Department has heretofore given this construction to 
the act in question, by approving your instructions of De- 
cember second and seventh, 1871, and March 20, 1872, to 
the Register and Receiver at Stockton, California, directing 
the withdrawal from disposition under agricultural laws, of 
certain lands theretofore classed as agricultural, until the 
non-mineral character of the same should be affirmatively 
established. 

I therefore affirm your decision, and return herewith the 
papers transmitted with your letter of the twenty-sixth 
ultimo. 

Very respectfully, 

B. R. Cowen, Acting Secretary. 
Hon. Willis Drummond, Com'r General Land Office. 



Proof of Citizenship in case Applicant's Father was a 

Naturalized Citizen. 

Department of the Interior, 
General Land Office, Washington, D. C., Aug. 13, 1872. 

Register and Receiver, Central City, Colorado: 

Gentlemen: In case of the application of John H. 
Schweder, for patent for his claim upon the Billing's lode, 
you will call upon the applicant to furnish additional proof 
of citizenship. 

Mr. Schweder makes affidavit that he was born in Ger- 
many, that he came to this country at the age of six years, 
and that he has an honorable discharge from the army. 

In case Mr. Schweder 's parents became naturalized before 
he arrived at the age of twenty-one, proof should be made 
of this point, as in this case he would be regarded a citizen. 

The twenty-first section of the act of Congress approved 
July 17, 1862 (12 Stat., page 597), provides that any alien 
who has an honorable discharge from the regular or volun- 
teer army, may become a citizen of the United States, upon 
his petition, without any previous declaration of intention 
to become a citizen of the United States. 

You will inform Mr. Schweder of the proof required, and 
transmit the same to this office. 

* Very respectfully, etc., 

Willis Drummond, Commissioner. 

[Note. — Mr. Schweder thereupon made affidavit that his father was 
naturalized in Wisconsin before he, the son, arrived at the age of twenty- 
one ; and, in the absence of an adverse claim, a patent was issued to him 
April 4, 1873.] 
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Annual Expenditure required on all Claims until Patent 

shall have issued. 

Department of the Interior, 
General Land Office, Washington, D. C, August 17, 1872. 

Wm. M. Slaughter, Esq., Denver, Colorado: 

Sir : Referring to your letter of the ninth instant, I have 
to state that the act of Congress, approved May 10, 1872, 
expressly states in the fifth section, that "on all claims 
located prior to the passage of this act, ten dollars worth of 
labor shall be performed, or improvements made each year, 
for each one hundred feet in length along the vein, until a 
patent shall have been issued therefor." 

This being the law, this office has no power to go outside 
of the law, and rule that section five only had reference to 
such claims as have not been improved to the amount of 
five hundred dollars, the amount required by section six to 
be expended upon a claim before patent can issue. Section 
five applies to all claims which have not been patented. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Mining Claims may be Patented "when -within Town 

Sites. 

Department of the Interior, 
General Land Office, Washington, D. C, August 19, 1872. 

Register and Receiver, Sacramento, California : 

Gentlemen : Complaint has been made to this office that 
you refuse to receive applications for patents for mining 
claims, when the premises described in said applications 
conflict with patents issued for town sites. 

In granting patents for town sites, an excepting clause i 
inserted as follows, to wit : 

"That no title shall be hereby acquired to any mine 
of gold, silver, cinnabar, or copper, or to any valid mining 
claim or possession held under existing laws of Congress." 

Tou will, therefore, in the future allow applications for 
mining claims to be filed, even though the same may con- 
flict with or be embraced by the exterior boundaries of a 
town-site application. 

Very respectfully, 

Willis Drummond, Commissioner. 
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New or Additional Evidence cannot be Submitted on 
Appeal to the Secretary of the Interior. 

Department of the Interior, 
General Land Office, Washington, D. C, Aug. 21, 1872. 

Register and Receiver, Salt Lake City, Utah: 

Gentlemen : Your letter of the thirteenth instant, un- 
signed, with inclosure has been received. I return here- 
with the inclosure, which is an appeal from our decision of 
June 13, 1872, attached to which are several affidavits, 
which are referred to in the argument on appeal. 

In cases of appeal from the decisions of this office to the 
Hon. Secretary of the Interior, no new or additional evi- 
dence can be submitted, otherwise the decision of the Sec- 
retary would be an original decision, and not a review of 
ours. 

You will, therefore, inform Mr. Nounnan that it will be 

necessary for him to submit an argument simply in support 

of his appeal, and that the affidavits and evidence attached 

to his argument cannot be filed with the case. 

^ Very respectfully, etc., 

„ Jj? Willis Dbummond, Commissioner. 



xpenditures in Running a Mining Tunnel, before a Lode 
is struck therein, not tantamount to Expenditures 
on the Lode. 

Department of the Interior, 
General' Land Office, Washington, D. C., Aug. 27, 1872. 

Hon. 0. Delano, Secretary of the Interior: 

Sib : Herewith I have the honor to submit two commu- 
nications, dated the thirteenth and seventeenth instants 
respectively, from E. M. Douglas, Esq., desiring a con- 
struction of the fifth section of the mining statute of the 
tenth May, 1872, and in this connection I would state as 
follows : Previous to the passage of the mining act of July 
26, 1866 (14 Statutes, 251), upon the discovery of mineral- 
l bearing veins or lodes in any portion of the public domain, 
the miners in the locality would at once call a meeting and 
adopt a code of laws or regulations governing the length of 
claims upon lodes, and the width of surface ground which 
might be taken therewith; the amount of work or expendi- 
ture necessary to be made annually upon each claim, in 
order to hold it and prevent it from being subject to relo- 
cation; fix the boundaries of the district within which these 
regulations should be enforced; provide for the election of 
a recorder of mining claims for such district, etc. 
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In the great number of mining districts thus formed in the 
public domain the regulations adopted, although preserving 
a similarity in some leading points, differed materially in 
others. For instance, while the regulations of one district 
permitted an individual to locate three hundred feet on the 
course or strike of the lode, another district would allow 
but two hundred feet to be taken, and another district per- 
haps still less. Like differences existing with regard to the 
width of surface ground taken for the convenience of work- 
ing the lode, and the amount of labor necessary to be done, 
or improvements made thereon, to hold one of these 
" claims' 7 or "locations" for a specified time. After these 
claims or locations had been taken up and recorded at the 
mining recorder's office, they became the property of the 
locators, and could, under all the mining regulations, be 
bought and sold as real estate; the courts of the mineral 
States and Territories recognizing these titles as good and 
sufficient as against all persons and powers, except the 
United States, the purchaser of one of these possessory 
claims assuming the same obligations to do the annual 
amount of labor, or make the expenditure necessary to hold 
the claim so purchased, as the district laws required of his 
predecessor in interest; a failure to do which subjected the 
claim to relocation by others. 

These local regulations have constituted the miners' laws, 
and have formed the basis of miners' titles, since the first 
discoveries of the precious metals in the public domain. 

The congressional mining statute of July 26, 1866 (14 
Stat., 251), was the first general legislation by that body, 
looking toward the disposal of these carefully reserved 
mineral lands, and it being the policy of Congress to dis- 
turb as little as possible the existing order of things in the 
mining regions, said enactment provided the means by 
which these possessory rights, having their inception under 
district regulations, could be converted into complete titles 
by patent from the United States; one of the conditions, 
precedent to the sale of a mining claim by the United 
States, being that the applicant for title must have pre- 
viously occupied and improved his claim, in accordance 
with the local customs and rules of the mining district in 
which it was situated. Said act, in its fourth section, fixed 
a limit for claims on all veins or lodes from and after its 
passage, which limit could not be exceeded, no matter what 
the local regulations allowed; said congressional maximum 
being 200 feet along the course of the lode to each locator, 
with an additional claim of 200 feet for discovery to the dis- 
coverer of the lode, and fixed 3,000 feet as the utmost 
extent that could be located or claimed upon the same by 
any association of persons after the twenty-sixth July, I860 . 
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The General Land Office has always construed these lim- 
itations to mean that, after the twenty-sixth of July, 1866, 
no individual, in any district, could "locate" or "claim" 
more than 200 feet on the course of any lode discovered 
thereafter, unless he was the discoverer, when he could take 
an extra claim of 200 feet, and that not more than 3,000 
feet could thereafter be located or claimed upon any one 
vein by any association of persons, and that to locate 3,000 
feet of such lode would require not less than fourteen bona 
fide locators to be associated together, each taking a claim 
of 200 feet, with 200 feet additional to the discoverer, or 
fifteen locators where they claim without regard to the dis- 
covery right. 

In making these locations, the miners had the option of 
taking up and recording their claims either as segregated 
individual locations of 200 feet each, and working or dis- 
posing of them as such, or they could associate together 
and locate a number of these claims in common, provided 
the legal maximum of 3,000 feet was not exceeded after the 
twenty-sixth of July, 1866. The said statute of July 26, 
1866, did not fix any amount of work or expenditure as 
necessary to hold a claim, but left that to be regulated by 
the miners themselves. Congress did, however, prescribe 
that an amount of not less than $1,000 should be expended 
on the claim, as one of the conditions precedent to obtain- 
ing a patent. • 

The mining statute of May 10, 1872, repeals said act of 
July 26, 1866, in part, and after its passage permits 1,500 
linear feet to be located 1 as one claim on a lode, which loca- 
tion may be made by an individual or by an association of 
persons jointly; but no lode claim located after the passage 
of said act of May 10, 1872, can exceed 1,500 feet, whether 
located by one or more persons. 

The fifth section of said statute of 1872 provides, among 
other things, that — 

"On each claim located after the passage of this act, and 
until a patent shall have been issued therefor, not less than 
one hundred dollars' worth of labor shall be performed, or 
improvements made during each year." 

And that — 

"On all claims located prior to the passage of this act, ten 
dollars worth of labor shall be performed or improvements 
made each year for each one hundred feet in length along 
the vein until a patent shall have been issued therefor; but 
where such claims are held in common, such expenditure 
may be made upon any one claim," etc. 

The only interpretation this office has been able to give 
this language is, that a "claim" on a lode located subse- 
quent to May 10, 1872, may be 1,500 feet and no more, 
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whether located by one or more persons, and that to hold, 
such claim of 1,500 feet will require an annual expenditure 
of $100 thereon, and that on all lodes located prior to Ma t 
10, 1872, there must be an annual expenditure of not lesi 
than ten dollars in labor or improvements for each hundre 
feet so claimed along the lode, but that where a number of 
such claims of one hundred or two hundred feet each, as 
the case may be, upon the same lode are held in common 
by one or more persons, the aggregate amount necessary to 
hold all the claims so held in common on a lode, at the rate 
of ten dollars per hundred feet, may be expended upon any 
one claim thereon, or, in other words, at any one point on 
the lode so held in common; the words "where such claims 
are held in common, such expenditure may be made on any 
one claim," being construed to mean that where several of 
these individual locations made previous to May 10, 1872, 
upon the same lode, are held in common by one or more 
persons, the entire expenditure necessary to hold all the 
claims so held in common on such lode may be made upon 
any one claim thereon, but that expenditures made upon 
any one lode or claim, however great, can in no way be 
made to apply to other lodes claimed by the same parties. 

In the case under consideration, the Helmick Silver Min- 
ing Company are the claimants of nine separate lodes, all 
of which it is their purpose to develop and improve by a 
mining tunnel now being run in order to intersect such 
lodes below the surface. 

If this interpretation of the law is correct, work done and 
expenditures made in constructing a tunnel intended for the 
development and improvement of lodes will not satisfy the 
legal requirement as to expenditure as aforesaid; but such 
expenditure or labor must be made in good faith upon each 
lode claimed, otherwise the same will be subject to reloca- 
tion by other parties, as provided by law. 

As Mr. Douglas and those whom he represents entertain 
a different view of the law, I respectfully submit the ques- 
tion for the consideration and advice of the Head of the 
Department. 

"With great respect, 

Your obedient servant, 

Willis Dbummond, Commissioner. 

Department of the Interior, 

Washington, D. C, 4th Sept., 1872. 

# Sin: I return herewith the two letters addressed to your 
office by B. M. Douglas, Esq., of this city, in relation to 
the proper construction of the fifth section of* the mining 
act of tenth May, 1872, and transmitted with your letter of 
the twenty-seventh ultimo. 
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The views set forth in your letter appear to me in entire 
consonance with the letter and spirit of the act, and are 
therefore approved. 

I am, Sir, very respectfully, 

Your obedient servant, 

W. H. Smith, Acting Secretary. 
Hon. Willis Dbuhmond, Com'r General Land Office. 



Diamond-Producing Lands may be Entered and Patented 

under the Mining Acts. 

Department of the Interior, 

Washington, D. C, Sept. 3, 1872. 

Sib: Your letter of the twentieth ultimo, submitting for 
instructions the question whether "diamond claims can 
be entered and patented under the mining acts of Congress, 
was received and submitted to the Attorney-general for 
his opinion thereon. I transmit herewith a copy of his 
opinion on the subject, under date of the thirty-first ultimo. 
I concur in the views therein set forth, and they will guide 
your official action in cases of this character. The letter of 
Hoyt and Sears, accompanying yours, is herewith returned. 

Very respectfully, 

W . H. Smith, Acting Secretary. 
Hon. Willis Dbummond, Com'r General Land Office. 

[INCLOSURE.] 

Department of Justice, 

Washington, D. C, August 31, 1872. 

Hon. C. Delano, Secretary of the Interior: 

Sib: I have the honor to acknowledge the receipt of your 
communication of the twentieth instant, submitting for my 
official opinion the question whether or not title to public 
lands producing diamonds, can be acquired by individuals 
or associations under the act of Congress entitled, "An act 
to promote the development of the mining resources of the 
United States," approved May 10, 1872. 

Section one of said act provides, "That all valuable min- 
eral deposits in the lands belonging to the United States, 
both surveyed and unsurveyed, are hereby declared to be 
free and open to exploration and purchase, and the lands in 
which thev are found to occupation and purchase, by citi- 
zens of the United States, and those who have declared 
their intention to become such, under regulations pre- 
scribed by law, and according to the local customs or rules 
of miners, in the several mining districts, so far as the 
same are applicable and not inconsistent with the laws of the 
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United States." Section sixt)f said act also provides the 
mode in which a patent may be obtained for land claimed 
and located for "valuable deposits." Bainbridge, in his 
woik on the law of mines and minerals, page one, says: "A 
mineral has been defined to be a fossil, or what is dug out 
of the earth. The term may, however, in the most en- 
larged sense,, be described as comprising all the substances 
which now form, or which once formed, part of the solid 
body of the earth, both external and internal, and which 
are now destitute of, and incapable of, supporting animal 
or vegetable life. In this view it will embrace as well the 
bare granite of the high mountain as the deepest hidden 
diamonds and metallic ores." 

Webster gives the following as the definition of a diamond : 
"A mineral and a gem, remarkable for its hardness, as it 
scratches all other minerals." Diamonds are found under 
a variety of circumstances, .and are generally obtained by 
mining. They are procured in India and South Africa by 
digging pits in the earth down to a peculiar stratum called 
the diamond bed. 

In Brazil they are washed out of an agglomerate, com- 
posed of rounded white quartz pebbles and a light colored 
sand. Diamonds then, are clearly, "valuable mineral de- 

{)osits," and the provisions of said act are as applicable to 
ands containing them, as to lands containing gold or other 
precious metals. Comprehensive words, no doubt, were 
used to include as well what might afterward be discov- 
ered, as what might be overlooked in an enumeration of 
minerals in the statute. Public lands, for the purposes of 
sale, are divided into agricultural and mineral lands. The 
minimum price of the former is $1.25, and of the latter 
$5.00 per acre; mineral lands, exclusive of their valuable 
deposits, are generally worth little or nothing. Prior to 
the act of July 26, 1866, (14 Stats., 257,) it was customary 
for persons to take those deposits without respect to the 
rights of the United States, Congress then provided a way 
in which persons locating lands for mining purposes might 
acquire title, and other acts have since been passed promo- 
tive of the same end. I think these acts ougnt to be most 
liberally construed, so as to facilitate the sale of such lands, 
for in that way and not otherwise, can they be made to con- 
tribute something to the revenues of the government, and 
controversy and litigation in mining localities, to a great 
extent, prevented. 

Very respectfully, 

Tour obedient servant, 

Geo. H. Williams, Attorney-general. 
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Definition of the term " Claim," as used in the Mining 

Statutes. 

Department of the Intebiob, 
^ General Land Office, Washington, D. C, Sept. 9, 1872. 

'IPheo. C. Pohle, Esq., Georgetown, Colorado Territory: 

t ' Sib : In response to your inquiries in letter of thirtieth 

ultimo, I have to state that expenditures made in running 

%r a tunnel intended for the working or development of a lode 

1 ' or lodes, is not tantamount to work done upon a lode, as 

required by the laws of Congress. 

To obtain a patent for a lode, the law makes it one of the 
conditions precedent that not less than five hundred dollars 
shall have been expended on improvements made upon the 
" claim." The term claim as used in said condition being 
held to mean that portion of the vein or lode, and adjoining 
surface to which the claimant has the right of possession, 
in virtue of a compliance with the laws of the United States, 
and the local customs or rules of miners not in conflict 
therewith. 
Tour inquiry is, therefore answered in the negative. 
Very respectfully, 

Willis Dbummond, Commissioner. 



The Year during which the Annual Expenditure must be 
Made on Locations after May 10, 1872, begins from 
date of location. 

Department of the Intebiob, 
Genebal Land Office, Washington, D. C, Sept. 14, 1872. 

H. A. Schulz, Esq., Central City, Colorado Territory : 

Sir : In response to your letter of the twenty-eighth 
ultimo, I have to state that the fifth section of the mining 
act of May 10, 1872, provides that "on each claim located 
after the passage of this act, and until a patent shall have 
been issued therefor, not less than one hundred dollars 
worth of labor shall be performed, or improvements made 
during each year." 

The construction given by this office to the foregoing is 
that upon all claims located after the tenth May, 1872, not 
less than one hundred dollars shall be expended, in labor or 
improvements during each year, and that the year shall 
commence from the date of the location of the claim. 

Very respectfully, 

Willis Dbummond, Commissioner. 
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Miners to prevent Agriculturists from Entering their 
Mining Claims, must show Compliance -with the 
Local Laws and Customs. 

Department of the Interior, 
General Land Office, Washington, D. C, Sept. 19, 1872. 

Register and Receiver, Sacramento, California : 

Gentlemen : The papers transmitted witty your letter of 
the thirtieth ultimo have been examined. 

Aug. 27, 1870, Henry L. Dingman filed D. S. 1625, on 
the S. i of S. E. i Sec. 3, N. E. ± of N. E. ± Sec. 10, and 
S. W." i of S. W. i Sec. 2, T. 10 N. B. 11 E., M. D. Mer., 
alleging settlement in 1856. 

Nov. 3, 1870, Antone JBentler and Griffith Hopkins filed 
affidavit that the S. £ of S. E. i of said Sec. 3 is mineral 
land. 

You fixed Sept. 12, 1871, for hearing testimony on this 
point, and required pre-emption claimant, at his own ex- 
pense to give notice thereof, which was done by publication 
for five consecutive weeks in the El Dorado County Repub- 
lican, by service of personal notice upon said affiant, and 
by posting a copy of such notice in a conspicuous place 
upon the land for thirty days. 

At the hearing no parties appeared to prove the land to 
be mineral, or to contest the right of Dingman to pre-empt 
the same. 

Mr. Dingman's improvements are valued at $8,000, and 
his pre-emption proof being quite satisfactory, in all re- 
spects, you permitted him to make the entry thereof, which 
was done September 12, 1871 (Texas A. C. S., No. 664, R. 
& R.'s, Np. 228), and then reported the case to this office 
in the usual manner. 

May 29, 1872, you transmitted for instructions the affida- 
vits of Adam Brooks, Wm. B. Carpender, and Wm. F. 
Jess, alleging the mineral character of certain lands, in- 
cluding a portion of the land entered by said Dingman; 
said mineral affiants desiring a reopening of the latter case, 
that a new hearing might be had as to the character of the 
land in controversy. 

In letter to you of twentieth June last, this office declined 
to reopen the case, for the reasons therein given, unless 
mineral affiants could show fraud by pre-emption in giving 
the notices aforesaid, or they could show that they had an 
actual mining claim thereon under local rules of miners, 
thirty days being allowed in which to show these facts. 

In the papers since received they do not attempt to show 
fraud in the notices, or that they were deceived thereby. 
They do, however, furnish a diagram or map of their alleged 
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mining claims, also an abstract from the records of Smith's 
Flat Mining District, showing various placer mining claims 
to have been taken up or located in 1859, under the mining 
regulations then in force, the fourth section of which reads 
as follows, viz: 

"Any tunnel company that shall have expended two hun- 
dred dollars, upon giving notice to the recorder of their 
intention to lease their tunnel, shall not forfeit the same, 
provided they resume work within six months from the time 
of giving said notice." 

It would appear from the papers that tunnels were run in 
some of these old claims, but it is evident that they have been 
abandoned for several years; whether with notice to the Be- 
corder is not shown; it being clear, however, that their 
failure to resume work for such a length of time, forfeited 
whatever right they might have had in the premises in 1859, 
and that they have no right now to issue notices of their in- 
tention to resume work thereon within six months, as thev 
appear to have done on the fifth July last, and since our 
said letter to you of twenty-sixth June, 1872. 

A careful examination of the papers satisfies this office 
that these parties have no valid existing mining claim, such 
as could be maintained in the courts, within the land en- 
tered by Dingman, and that no good reason existed for their 
failure to come forward at the said hearing, and offer proof 
as to the mineral value of the land, except the fact that it 
possessed no such value. 

, Their request for a reopening of the case is accordingly 
denied, and the patent will at once be issued on the entry 
of Dingman. 

Tou will so inform the parties, and acknowledge receipt 
as "N." 

Very respectfully, etc., 

Willis Dbummond, Commissioner. 



Tunnel Rights. 

Department of the Interior, 
General Land Office, Washington, D. C, Sept. 20, 1872. 

Hon. J. B. Chaffee, M.C., Denver, Colorado Territory: 

Sib: In response to your letter of the 13th instant, desir- 
ing the construction of this office of the clause in the Min- 
ing Act of May 10th, 1872, relative to tunnels, I have the 
honor to state that the interpretation uniformly given by 
this office, to the fourth section of said statute, may be 
found under the head of "Tunnel Bights," commencing on 
pa^e eight of circular herewith, dated 10th June, 1872, from 
which it will be perceived that the line of the tunnel is held 
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to be the width thereof and no more, and that upon this 
line only is prospecting for blind lodes prohibited while 
the tunnel is in progress, and that the right is granted to 
the tunnel owners to fifteen hundred feet of each blind lode, 
not previously known to exist, which may be discovered in 
such tunnel, but that other parties are in no way debarred 
from prospecting for blind lodes or running tunnels so 
long as they keep without the line of the tunnel as herein 
defined, the said line being required by our regulations to 
be marked on the surface by stakes or monuments placed 
along the same from the face or point of commencement to 
the terminus of the tunnel line aforesaid. 

When a lode is struck or discovered for the first time by 
running a tunnel, the tunnel owners have the option of re- 
cording their claim of 1500 feet all on one side of the point 
of discovery or intersection, or partly upon one and partly 
upon the other side thereof; but in no case can they record 
a claim so as to absorb the actual, or constructive possession 
of other parties on a lode which had been discovered and 
claimed outside the line of the tunnel before the discovery 
thereof in the tunnel. 

Very respectfully, 

Willis Drummond, Commissioner. 



One Person may Secure Title to Several Mining Claims. 

Department of the Interior, 
General Land Office, Washington, D. C, Sept, 21, 1872. 

John G. Irwin, Esq., Weavervitte, Trinity County, California : 

Sir : In response to your inquiry of the sixth instant, I 
have to state that the mining statute does not restrict a 
party to one patent, but gives the right to proceed to pro- 
cure government title to as many valid mining claims, as he 
may have the possessory right to under local laws, and upon * 
which the necessary amount has been expended in labor or 
improvements. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Application allowed to Proceed because Adverse Claim- 
ant did not Commence Suit within Thirty Days. 

Department op the Interior, 
General Land Office, Washington, Sept. 26, 1872. 

.Register and Receiver, Central City, Colorado : 

Gentlemen : Eef erring to your letter of the sixth instant, 
I have to state that on tne twenty-seventh July, 1872, this 

10 
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office rendered a decision in the case of the application of 
0. Kennedy etal., for patent for the Maine lode, against 
which S. J. Pratt had filed an adverse claim. 

In said decision you were directed to inform all parties 
in interest, that thirty days from the date of your notifica- 
tion to them would be allowed said adverse claimant to 
commence suit in the proper local court, to adjudicate the 
right of possession to the premises in dispute. You were 
also directed to inform the adverse claimant that his ad- 
verse claim would be considered waived, if he " should fail 
to file with you within the time prescribed, a certificate of 
the clerk of such court, that suit has been commenced in 
accordance with this decision.*' 

On the fifth dav of August, you informed the adverse 
claimant of our said decision, but Mr. Pratt failed to com- 
mence suit within the time prescribed, although he has, 
since the expiration of the thirty days allowed, commenced 
proceedings in court. 

You will therefore allow the applicants to proceed with 
their application for patent, and forward all the papers in 
the case to this office. 

Very respectfully, 

Willis Dbummond, Commissioner. 



Patent Issues to Assignee of Party Making Entry. 

Depabthent of the Intebiob, 
General Land Office, Washington, Oct. 2, 1872. 

W. IL Shearman, Esq., Salt Lake CUy 9 Utah: 

Sib: Referring to your letter of the 17th instant, I have 
to state that the abstract of title on file in this office, with 
the application of E. B. Kelsey, Sen., L. S. Kelsey and E. 
B. Kelsey, J*-, for patent for the Vespasian mine, show 
that the record title, 2400 linear feet of the said lode, was in 
said applicants at the date of their application for patent. 
Since which time, however, it appears that L. S. Kelsey 
and E. B. Kelsey, Jr., have sold all their interest in said 
lode and that you have become the owner by purchase from 
E. B. Kelsey, Sen., of 1100 feet of the same. 

If you desire, the patent will issue in the name of the 
applicant. If you desire the patent to issue in the name of 
the present owners it will be necessary for you to file in 
this office the duplicate Receiver's receipt, with an indorse- 
ment thereon by L. S. Kelsejr and E. B. Kelsey, Jr., of all 
right and title and interest in said lode to E. B. Kelsey, 
Sen., and also an indorsement by E. B. Kelsey, Sen., as- 
signing all his right, title and interest in and to 1100 feet 
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thereof to you, in which case the patent will issue in the 
name of E. B. Kelsey, Sen., and W. H. Shearman. 

Very respectfully, 

Willis Drummond, Commissioner. 



Mill Site Passes to Railroad if Located after Land 

Enured to the Road. 

Department of the Interior, 
General Land Office, Washington, D. C, Oct. 11, 1872. 

0. R. Leonard, Esq., Attorney at Law, UnionvMe, Nevada: 

Sir: Referring to my letter to you of thq 31st August last, 
in reply to yours of the 15th, same month, and your re- 
sponse of the 10th ultimo, inclosing the sworn statement of 
T. G. Negus, Esq., Superintendent of the Star City M. and 
M. Co., in relation to the Golconda mine and mill site, the 
latter situated in N.E. ± of S.W. £, and Lot 3, of S.W.± of 
Section 7, T. 35, N. R. 45 E., M. D. M., claimed by the 
Central Pacific Railroad Company, in virtue of their grant, 
I have to state that the records of this office show that the 
rights of said railroad company to said section of land 
took effect on the eighteenth day of December, 1866; x that 
being the date upon which the route of said road was defi- 
nitely located, subsequent to which time no adverse right 
thereto could attach where the land is not mineral in charac- 
ter. 

Very respectfully, 

Willis Drummond, Commissioner. 



Aoceedings in Case a Mining Claim is not -within any 

Mining District. 

Department of the Interior, 
General Land Office, Washington, D. C, Nov. 12, 1872. 

D. W. Lichtenthaler, Esq., Le Grand, Oregon: 

Sir: * * * * In the event of a mining claim being 
situated outside of any regularly constituted mining district, 
affidavit of the fact should be made and secondary evidence 
of possessory title will be received, which may consist of 
the affidavit of the claimant, supported by those of any 
other parties cognizant of the facts relative to the location, 
occupation, and possession of such claim; and any deeds, 
certificates of location, or purchase or dther evidence, which 
may be in the claimant's possession and tend, to establish 
his claim. 

Very respectfully, 

W. W. Curtis, Acting Commissioner. 
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Amicable Arrangement between Miners and Agricul- 
turists for Segregation of Claims Suggested. 

Department of the Interior, 
General Land Office, Washington, D. C., Not. 14, 1872. 

Register and Receiver, Sacramento, California : 

Gentlemen: The papers and testimony transmitted with 
the Begister's letter of April 23, 1872, in the case of Henry 
Tremain, pre-emption claimant, Bobert Brydon, mineral 
contestant, and others, have been examined. 

It appears that the plat of Tp. 16, N. E. 8 E., was filed in 
your office February 20, 1868, and the land in controversy 
is within the limits of withdrawal of October 4, 1864, for, 
the Central Pacific Bailroad. 

March 27, 1868, Henry Tremain filed D. S. No. 68 on the 
S. E. quarter of Sec. 34 in said Tp. 16, N. B. 8 E., alleging 
settlement thereon May 10, 1867; and on the twelfth Au- 
gust, 1871, he abandoned the N. W. quarter of the quarter 
section filed upon. 

April 25, 1868, Bobert Brydon filed D. S. No. 147 on the 
N. half of said S. E. quarter and the N. E. quarter of S. W. 
quarter of said Sec. 34, and August 24, 1871, abandoned 
his right to the same as a pre-emptor. 

May 14, 1868, S. E. Michaels filed D. S. No. 217 on the N. 
E. quarter of S. W. quarter and N. W. quarter of S. E. 
quarter, Sec. 34, T. 16, N. B. 8 E., alleging settlement Oct. 
10, 1861. 

Several mineral affidavits were filed by A. B. Dibble and 
others in the years 1868 and 1869 on this quarter section in 
question. t 

A hearing was had before you, August 12, 1871, to deter- 
mine the character of the land in controversy. The testi- 
mony then taken and the proof offered at a hearing had 
March 12, 1869, show this S. E. quarter of the said Sec. 34 
to be near Grass Valley, in probably the richest mining 
district of California and within a mile of some of the best 
paying mines in the State. On at least three forty-acre 
tracts of the land in question are gold-bearing ledges of 
unknown value and extent; and the placer claims of Brydon 
& Co. covered the greater part of the north half of this 

Quarter section and extend into the S. W. forty-acre sub- 
ivision. 

The north half of ^ the land in dispute is clearly mineral 
land, and your decision to that effect is affirmed. 

On the S. E. quarter of the said S. E. quarter, Tremain 
has valuable improvements, and the land appears to be more 
valuable for agriculture than for mining; and your decision 
o that effect is also affirmed. 
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On the S. W. forty-acre tract there appears to be both 
agricultural and mineral land, and it is suggested that an 
amicable arrangement be made between the claimants in 
order that the agricultural may be segregated from the 
mineral portion, in accordance with circular instructions of 
May 6, 1871. Otherwise the entire S. W. quarter of the 
S. E. quarter of Sec. 34, Tp. 16, N. R. 8 E., will be re- 
served as more valuable for mining than for agricultural 
purposes. * * * 

Very respectfully, etc., 

W. W. Curtis, Acting Commissioner. 



New Trial must be Granted Unconditionally to Warrant 

fUrther Suspension of a Case. 

Department op the Interior, 
General Land Office, Washington, D. C. , Nov. 18, 1872. 

Register and Receiver, Central City, Colorado : 

Gentlemen : On the eighth May, 1872, this office ren- 
dered a decision in the matter of the application of John 
M. Osborn, for patent for three thousand linear feet of the 
Bank of Commerce lode, against which an adverse claim 
had been asserted by Eli D. Bashford et al., in which decis- 
ion you were directed to inform all parties in interest that 
thirty days from the date of your notification would be al- 
lowed in which to institute ' proceedings in court to adjudi- 
cate the right of possession to the premises in dispute. 

From your letter of the fifteenth ultimo, and the inclosures 
therewith, to wit, certificates of the clerk of the court of 
the Second Judicial District, Colorado, it appears that suit 
wfts instituted in accordance with said decision, and a ver- 
dict rendered by the jury in favor of John M. Osborn, the 
applicant for patent. Whereupon, the plaintiffs in said 
suit, Eli D. Bashford et al., moved for " a new trial under 
the statute, which was granted on the payment of costs." 

From your letter and said certificates of the clerk, it does 
not appear that the application for a new trial had been per- 
fected, in accordance with the requirements of the law of 
Colorado (vide Bevised Statutes of Colorado, sec. 76, page 
278), there being as conditions precedent to the granting of 
a new trial — 

First. The payment of all costs ; and 

Second. The vacating of the judgment rendered in former 
trial, by the court. 

It will be necessary for the adverse claimant to show that 
their motion for a new trial has been- granted without con- 
ditions. 

This office cannot recognize their simple application for 
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a new trial as of sufficient force to warrant a farther suspen- 
sion of the case ; and you are hereby instructed to notify 
said Eli D. Bashford et al. that thirty days from the date of 
your notification will be allowed them to make such show- 
ing. 

You will acknowledge the receipt hereof, and report what 
action is taken in the matter. 

Veiy respectfully, 

W. W. Curtis, Acting Commissioner. 



Land Adjudged Agricultural cannot be Entered as Min- 
eral unless New Developments or Discoveries are 
made thereon. 

Depabtment of the Interior, 
General Land Office, Washington, D. C, Dec. 2. 1872. 

Hon. A. A. Sabgent, Washington, B.C.: 

Sir : I have the honor to state, in reply to your letter of 
the twenty-eighth ultimo, that the N. W. \ of the N.W. \ 
Sec. 9, T. 16, N. B. 9 E., Mt. Do. Mer., is within .the Urn- 
its of withdrawal for the Central Pacific Railroad Company, 
but has never been listed to said company, as affidavits had 
been filed with the Register and Receiver at Sacramento, 
Cal., alleging the mineral character thereof. 

On the ninth November, 1869, at the instance of S. W. 
Austin, a hearing was held before the local land officers to 
determine the character of said tract, and on the tenth of 
July, 1872, the Hon. Secretary of the Interior decided the 
whole tract to be agricultural in character, an appeal hir- 
ing been taken from the decision of this office of January 
24, 1872, in reference thereto. 

This land, having been adjudged agricultural upon the 
evidence taken at said hearing, cannot be entered under 
the mining acts of Congress, unless such discoveries or 
developments have been made since the date of said hear- 
ing, to wit, November 9th, 1869, as to show that the tract 
described is of more value for purposes of * mining than 
agriculture. 

v I return herewith the letter from Deal and Clark, dated 
Nevada City, November 20, 1872, which was referred to 
this office by you. 

Very respectfully, . 

Your obedient servant, 

Willis Drummond, Commissioner. 



Deo. 2, 1872. j THE COMMISSIONER. 151 

Relative to Hearings held to Determine the Character of 
Land in Dispute. — The Party upon whom the Burden 
of Proof Rests. 

Department of the Interior, 
General Land Office, Washington, D. C, Dec. % 1872. 

O. B. O'Bannon, Esq., 1314 Street, Washington, D. C. : 

Sir: Referring; to your letter of the twenty-ninth ultimo, 
I have to state that on the eighteenth September, 1872, this 
office instructed the Register and Receiver at Helena, Mon- 
tana, "to cause a hearing to be held to determine the min- 
eral or agricultural character" of the S. E. J of S. W. J of 
section 21, and the N. E. ± of N. W. J of section 28, T. 9, 
N. R. 13 W., Montana, an affidavit having been filed with 
the local land officers, alleging the mineral character of said 
tracts. 

Where land has been returned as agricultural, as in this 
case, and affidavits are filed alleging the mineral character 
thereof, a hearing is held, in accordance with inclosed cir- 
culars, before the Register and Receiver, or any other offi- 
cer authorized to administer oaths, within the land district 
where the land is situated — the harden of proof being upon 
the inineral affiant, or party seeking to disprove the correct- 
ness of such return, and vice versa, where the land has been 
returned as mineral. 

In the case of contest, each party is, held responsible for 
the expense incurred by reducing the testimony of his own 
witnesses to writing. 

As attorney for the agricultural claimant, Patrick Fay, 
you desire that the Register and Receiver be instructed to 
cause said hearing to be held, before some officer authorized 
to administer oaths in the county within which said tracts of 
land are situate, as the land in dispute is some sixty or sev- 
enty miles from the land office, and separated by the main 
chain of the Rocky Mountains. 

It is the intention of this office to save as much as possi- 
ble the expense, trouble and delay incident to taking proof 
as to the mineral or agricultural character of the lands, and 
hence the Register and Receiver will be instructed to cause 
said hearing to be held before some officer authorized to 
administer oaths in the county where said land is situate. 

Very respectfully, etc ., 

Willis Drummond, Commissioner. 
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Proceedings to Cancel Patent Issued to the Owners of the 

Wyoming Mine, Utah. 

Department of the Interior, 
General Land Office, Washington, D. 0., Dec. 7, 1872. 

Hon. Columbus Delano, Secretary of the Interior: 

Sib: I have the honor to state, that on the twentieth day 
of March, 1872, Alexander Majors, Allen Fowler, and R. 
C. Chambers, filed with the Register and Receiver at Salt 
Lake City, Utah, an application for patent for 1000 linear 
feet of the Wyoming Mine, situate in American Fork min- 
ing district, Utah*. 

On the thirtieth day of September, 1872, patent issued 
for said claim as applied for, no objection, protest, or ad- 
verse claim being on file in this office. 

On the seventeenth day of October, 1872, the Register at 
Salt Lake City forwarded a protest and adverse claim of J;he 
Miller Mining and Smelting Company to said application 
for patent, which protest and adverse claim was filed with 
saia Register, before the ninety days publication required 
by law nad expired, and should have been forwarded to this 
office, with the other papers in the case, before entry was 
allowed. 

Upon the receipt at this office of said adverse claim, the 
Register and Receiver at Salt Lake City were directed to 
demand the return of said patent, the same having been 
delivered to said Fowler, Majors and Chambers in the mean 
time, which demand they refused to comply with. 

In view of the fact that a patent has inadvertently and 
unlawfully issued to said applicants, ivhich they refuse to 
return, I nave the honor to suggest that the matter may be 
brought to the attention of the Attorney-general, with a 
request that the adverse claimants, to wit: the Miller min- 
ing and smelting company, be permitted to prosecute a suit 
in the name of the United States, to secure the cancellation 
of said patent. 

I am, sir, very respectfully, 

Willis Dbummond, Commissioner. 

Department of the Interior, 

Washington, D. C, 17th January, 1873. 

Sib: I transmit herewith for your information a copy of 
a letter oE the fourteenth instant, from the Attorney-gen- 
eral pf the United States, in relation to the setting aside of 
a patent improperly issued for certain mineral lands in 
Utah Territory. 

V ery respectfully, 

B. R. Cowen, Acting Secretary. 
Hon. Willis Dbummond, Com'r General Land Office. 
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[INCLOSURE.l 

Department of Justice,, 

"Washington, D. C, January 14th, 1873. 

Hon. B. E. Oowen, Acting Secretary of the Interior: 

Sir: I have the honor to acknowledge the receipt of your 
letter of the eleventh ultimo, inclosing a copy of one from 
the Commissioner of the General Land Office, in relation 
to the improper issue of a patent for certain mineral lands 
in Utah Territory; and in compliance with your request, I 
have given such instructions as were necessary to the U. S. 
Attorney for Utah to have said patent set aside. 

Very respectfully, 

Geo. H. Williams, Attorney-general. 



Request to file Caveat against issuing Patents Denied. 

Department op the Interior, 
General Land Office, Washington, D. 0., Dec. 16, 1872. 

John S. Hauke, Washington, D. C. : 

Sir: Eef erring to your letter of the ninth instant, re- 
questing "that a caveat may be entered against the issuing 
of a patent on the Lavinia lode," etc., I have to state that 
on the sixth instant, this office rendered a decision in the 
matter of the application of the Salt Lake Mining Company 
for patent for the Lavinia lode, Utah, rejecting the adverse 
claim asserted by John Tiernan, et oZ., for the reason that 
the same was not filed with the local land officers until more 
than two years had elapsed after the filing of said applica- 
tion. 

The Honorable Secretary of the Interior, in case of the 
Flagstaff lode, decided that all adverse claims must be 
filed within the ninety days publication required by law, 
and that upon "th,e expiration of the ninety days, imme- 
diately upon its expiration, the very next day thereafter, if 
there nave been no adverse claims filed, the claimant shall 
have the right to apply to the Surveyor-general for a survey, 
and upon its being approved and the land paid for, and 
the proper papers forwarded to the Commissioner he shall 
be entitled to his patent." 

In case of the Lavinia lode not only had the "ninety 
days" expired, but more than two years had elapsed from 
the filing of said application to the time when said objec- 
tions were filed to the issuance of a patent as applied for. 

Under said decision whatever objections third parties de- 
sire to make to the issuance of a patent for a mining claim, 
must be filed with the Kegister and Keceiver within said 
ninety days; at the expiration of that time, if no adverse 
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claim has been filed, the matter is solely between the 
United States and the applicant for patent. 

In view of these facts your request is denied, and the 
case will be examined upon its merits. 

Very respectfully, 

Willis Dbuhmond, Commissioner. 



What is Conveyed by a Patent. 

Depabtksnt of the Intebiob, 
General Land Office, Washington, D. C, Dec. 26, 1872. 

Hon. J. B. Belfobd, Central City, Colorado: 

Sib: Ref erring to your letter of the 5th instant, inclosing 
a copy of your recent decision in case of the International 
Mining and Exchange Company's claim upon the Her- 
cules lode, and your letter of the 9th instant, giving your 
views upon the construction of the Mining act of Congress, 
I have to state, that the second section of the act of Con- 
gress, approved July 26, 1866, authorized the issuance of 
patents for veins or lodes of quartz, or other rock in place, 
to parties who had complied with that act and the local 
rules or customs, which patent conveyed to the grantee by 
the express provisions of the law, the " mine, together 
with the right to follow such vein or lode with its dips, 
angles and variations to any depth, although it may enter 
the land adjoining," etc. 

And in accordance with the provisions of said act, every 
patent issued thereunder, expressly conveyed to the patentee 
the surface ground embraced by the exterior boundaries 
of the survey of his claim, together with the right to follow 
the vein or lode along the course to the number of feet 
expressed in the patent, with its dips, angles and variations 
to any depth, although the lode should, in its dip or course, 
leave the surface ground patented and enter the land ad- 
joining. 

This has been the uniform construction given to this 
section of the act of July 26, 1866, by this office. By the 
act of July 26, 1866, the grant was restricted to one vein or 
lode. 

On the 10th May, 1872, Congress passed a new mining 
act and repealed said section two of the act of 1866, ex- 
pressly declaring, however, in the ninth section thereof, 
that " such repeal shall not affect existing rights/' and 
again, in the twelfth, "nor shall this act affect any right 
acquired under said act" of July 26, 1866, and to impress 
this point more fully, the same idea is again repeated in 
the sixteenth section, where it declares that "nothing in 
this act shall be construed to impair in any way rights or 
interests in mining property acquired under existing laws." 
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Where the application for patent was pending under the 
act of July 26, 1866, on the 10th day of May, 1872, none of 
the rights which the applicant had acquired by virtue of 
compliance with said act of 1866, were affected or impaired 
in any way; one of the rights which had been acquired by 
such compliance with said act, was the right to follow the 
vein or lode, with its dips, angles, and variations, along the 
course thereof, and to any depth, although it may enter the 
land adjoining, and all patents issued since the 10th day of 
May, 1872, upon applications pending at that time expressly 
convey to the patentee : 

First. The surface ground embraced by the interior 
boundaries of the survey. 

Second. The right to follow the vein or lode named in 
the patent to the number of feet patented, although it may 
depart from the land embraced in tike survey of the surface 
and enter the land adjoining. 

Third. All other veins, lode$ or ledges throughout their 
entire depth, the top or apex of which lies inside of such 
surface lines extended downward vertically, although such 
other veins, lodes or ledges may so far depart from a 
perpendicular in their course downward as to extend out- 
side the vertical side lines of said surface location, pro- 
vided, that their right of possession to such outside parts 
of such other veins, lodes or ledges shall be confined 
to such portions thereof as lie between vertical planes 
drawn downward, as aforesaid, through the end lines of 
their locations so continued in their own direction, that 
such planes will intersect such exterior parts of such 
veins, lodes or ledges; no right being granted, however, to 
the claimant of a vein or lode which extends in its down- 
ward course beyond the vertical lines of his claim to enter 
upon the surface of a claim owned or possessed by another. 

In brief, the act of 1866 authorized the issuance of pat- 
ents to parties who had complied with the law and the local 
or district regulations, which patent granted the right to 
follow the particular vein patented for the number of feet 
expressed in the patent. 

The act of May 10, 1872, enlarging these rights, and in 
the applications for patents pending at the date of the pass- 
age of said act, to wit, May 10, 18y2, authorized the issu- 
ance of patents upon such application, which patents, in 
addition to granting to the patentee the right to follow the 
particular vein or lode along its course, although it may 
enter the land adjoining, to the number of feet expressed in 
the patent along the course thereof, and to any depth. 
Also give such patentee the right to follow all other veins, 
lodes or ledges, the top or apex of which lies within the 
exterior boundaries, if the same were not adversely claimed 
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on the tenth May, 1872, only to such an extent, however, 
along the course thereof as may be embraced by such ex- 
ternal boundaries, but to any depth ; and, furthermore, 
said act grants the exclusive right of possession to the 
surface-ground embraced by such survey. 

Very respectfully, your obedient servant, 

Willis Deummond, Commissioner. 



Wherein an Adverse Claim Cannot be Amended. 

Department of the Interior, 
General Land Office, Washington, D. C., Jan. 14, 1873. 

A. J. Kidge, Esq., Ora88 Valley, California : 

Sib : * * * Adverse claims filed after the expiration 
of the time prescribed by the statute, cannot be considered. 
When an adverse claim has been filed, the same cannot 
be amended, so as to embrace a larger portion of the prem- 
ises applied for than that described in the original adverse 
claim. 

Very respectfully, etc., 

Willis Dbummond, Commissioner. 



Conflict between a Plaoer Mining Claim and a Town Site. 

Department of the Interior, 
General Land Office, Washington, Jan. 21, 1873. 

Register and Receiver, Sacramento, California: 

Gentlemen : In your letter of the seventh September last, 
you state that on tne tenth October, 1871, Charles Nagler 
ei al. } filed in your office an application for patent for a 
placer claim, situate in section 13, T. 12, N. R. 9 E., and 
section 18, T. 12 N. E. 9 E., Mt. Do. Mer., and that on the 
thirteenth of the same month, Charles F. Irwin, County 
Judge of El Dorado County, California, filed with you his 
D. 8. No. 3173, claiming certain lands as a town site, in 
trust for the inhabitants of the town of Greenwood, about 
thirteen acres of which is embraced by the said application 
of Nagler et al. 

In view of these facts, you ask if said applicants will be 
allowed to make entry of their said mining claim. 

The town-site act of March 2, 1867, expressly declares 
"that no title shall be acquired under the provisions of this 
act, to any mine of gold, silver, cinnabar, or copper," and 
the act of June 8, 1868, declares that "no title under said 
act of March two, eighteen hundred and sixty-seven, shall 
be acquired to any valid mining claim or possession held 
under the existing laws." 
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If, therefore, Nagler et al. have a bona fide mining claim, 
which they hold by virtue of compliance with the local laws 
and regulations and the Congressional enactments, situate 
within the exterior boundaries of the premises embraced 
by said town-site application, they will be allowed to enter 
the same, upon full compliance with the law and instruc- 
tions. 

You will inform all persons in interest, and acknowledge 
the receipt hereof. 

Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 



Eight Locators of Placer Ground may Convey to One 
Party, who can Secure Patent for One Hundred and 
Sixty Acres. 

Department of the Interior, 
General Land Office, Washington, D. C., Jan. 22, 1873. 

Register and Receiver, Le Or and, Oregon: 

Gentlemen : Eef erring to your letter of the tenth ultimo, 
I have to state, that if eight bona fide locators, each having 
located twenty acres, in accordance with the congressional 
laws and with the local rules and regulations, should con- 
vey all their right, title and interest in said locations to one 
person, such person might apply for a patent for the whole 
one hundred and sixty acres thus located. 

In which event it would be necessary for said applicant 
to file with you copies of the original notices of location, 
and an abstract of title from the office of the proper -Re- 
corder, showing the record title to the premises claimed to 
be in the name of the applicant. 

Very respectfully, etc., 

W . W. Curtis, Acting Commissioner. 



Agricultural College Scrip is not Received in Payment 

for Mineral Lands. 

Department of the Interior, 
General Land Office, Washington, D. C, Jan. 30, 1873, 

Register and Receiver, Fairplay, Colorado Territory: 

Gentlemen: * * * In this connection I would state, 

that Agricultural College Scrip cannot be used in payment 

for mineral land; and in all cases where you have received 

the same in payment for mining claims, you will call upon 

the applicants to pay the amount required in cash, and 

return the scrip to the parties from whom you received it. 
* * * * * * * 

Very respectfully, «tc, 

Willis Drummond, Commissioner . 
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All Proof, except of Citizenship, must be made within 
the Distriot where the Land is Situated. 

Depabtment of the Interior, 
General Land Office, Washington, Feb. 3, 1873. 

Messrs. Hott, Seabs and McKee, San Francisco, California: 

Gentlemen : Beferring to your letter of the eighteenth 
instant, I have to state, that it is the intention of this office 
to so construe the mining acts of Congress as to enable 
applicants for patents, who are in the actual and rightful 
possession of mining claims by virtue of compliance with 
the local laws and regulations and the Congressional enact- 
ments, to make the proof required before patents can issue 
at the least expense and with as little inconvenience as 
possible. 

To this end this office has uniformly permitted the proof 
of citizenship required to be filed in the case of applications 
for patents for mining claims, to be verified before anv 
officer authorized to administer oaths. All other proofs 
and affidavits should be made before some officer author- 
ized to administer oaths in the district where the lands are 
situate. 

Very respectfully, 

Willis Dbummond^ Commissioner. 



Where all but One of Several Co-tenants withdraw Pro- 
test, the Courts must Decide. 

Department of the Interior, 
General Land Office, Washington, D. C., Feb. 12, 1873. 

Register and Receiver, Central City, Colorado Territory: 

Gentlemen: * * * On the nineteenth April, 1872, 
Wm. H. Pier filed an adverse claim to said application for 

Satent, alleging in his sworn statement that tne premises 
escribed in said application for patent embrace and in- 
clude the Harris lode, owned in equal and undivided inter- 
est by J. P. Arey, James A. Varnes, Philip Paul and 
myself, "by right of discovery-, location and purchase;" 
that no discovery was made and that no work was done by 
the said William A. Hamill upon said premises, as de- 
scribed in said diagram of said so-called Old Missouri lode, 
until after the said Horriel lode was discovered, its discov- 
ery shaft sunk to a depth of eleven feet, and recorded in 
accordance with the laws of said mining district and of 
Colorado Territory;" that the open cut claimed as the dis- 
covery of said Old Missouri lode, is upon the Horriel lode, 
and was excavated by one of said adverse claimants. 
Wm. H. Pier filed proof »of citizenship and an abstract of 
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title from the office of the County Clerk and Recorder of 
Clear Creek County, Colorado, by which it appears that 
seven persons located fourteen hundred feet of tne Horriel 
lode, and made record thereof on the sixth May, 1869, and 
that the record title to said premises is now in Wm. H. 
Pier, Philip Paul, James A. "Varnes and J. P. Arey. 

On the sixth December, 1872, the attorneys for the appli- 
cant for patent filed with their argument several inclosures. 

One of these inclosures is signed "Philip Paul," and 
after reciting the circumstances attending the filing of the 
adverse claim, concludes as follows, viz: "I, the said Philip 
Paul, do hereby withdraw the said adverse claim so filed, 
and declare it to be my intention not to any longer contest 
the right of the aforesaid Wm. A. Hamill to a United States 
patent to his said claim," etc. 

A similar withdrawal, signed " James A. Varnes, by 
John Fillins, attorney in fact," is also on file. 

Pier, having made out a prima facie adverse showing to 
said application, cannot be denied his right and privilege, 
under the mining acts of Congress, of having his adverse 
right adjudicated, in a court of competent jurisdiction, by 
reason of two of his co-tenants having declared their " in- 
tention not to any longer contest the right of the aforesaid 
William A. Hamill to a United States patent to his said 
claim." 

You will therefore inform all parties in interest that 
thirty days from the date of your notification will be allowed 
the said Wm. H. Pier et at. to institute proceedings in a 
court of competent jurisdiction to determine the right of 
possession to the premises in dispute. * * * 

Very respectfully, 

Willis Drummond, Commissioner. 



Applications in Case of Divided and Undivided Interests 

in Mining Claims. 

Department of the Interior, 
General Land Office, Washington, D. C., Feb. 18, 1873. 

William Singer, Esq., MarysvUle, Ccd.: 

Sib: Bef erring to your letter of the 27th ult., I have to 
state that where several parties own undivided interests in 
a mining claim, it is necessary that all the owners should 
join in an application for patent. Where several parties 
own separate and distinct portions of a claim, application 
for patent may be made by either of said parties for that 
portion of the claim owned by him if he desires. 

• Very respectfully, etc. 

Willis Drummond, Commissioner. 
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Adverse Claim Rejected because not Sworn to -within 
the District -where the Land is Situated. 

Department of the Interior, 
General Land Office, Washington, D. C, March 7, 1873. 

Register and Receiver, Carson City, Nevada : 

Gentlemen: Upon examination of the papers transmitted 
with your letter of the 24th January last, I find that on the 
22nd of Oct., 1872, the Dardanelles Mining Company, filed 
in your office an application for patent for twelve hundred 
linear feet of the Bosphorus lode, with surface ground four 
hundred feet in width, situated in Gold Hill mining district, 
Storey County, Nevada. 

On the 20th day of December, and before the expiration 
of the sixty days publication required by law, the California 
Silver mining company by its president, A. K. P. Harmon, 
filed a protest against the issuance of patent for the prem- 
ises described in said application. 

This protest was sworn to by Mr. Harmon, before " P. 
O. Wegener, Notary Public and Commissioner of Deeds, 
for the State of Nevada, in the city and county of San 
Francisco, California." 

• The seventh section of the mining act of May 10, 1872, 
requires "That where an adverse claim shall be filed dur- 
ing the period of publication, it shall be upon oath of the 
person, or persons, making the same," etc. And the 
thirteenth section of the same act declares that "All 
affidavits required to be made under this act, or the act of 
which it is amendatory, may be verified before any officer 
authorized to administer oaths within the land district 
where the claim may be situated," etc. 

By the foregoing it will be seen, that the law requires that . 
an adverse claim should be sworn to before some officer 
authorized to administer oaths within the land district where 
the claims may be situated. 

In the case under consideration the provision of the law 
was disregarded, and the papers constituting the adverse 
claim were sworn to, not in the Carson City land district, 
but in the city of San Francisco, California. 

It seem 8 to be the letter and the spirit of the law to bring 
parties, who desire to assert to an adverse claim to an appli- 
cation for patent under the act of May 10, 1872, within 
the jurisdiction of the courts where the claim is situated. 

In view of these facts, you will inform all parties in inter- 
est that the adverse claim of the California silver mining 
company is rejected. 

You will allow sixty days from the date ofyour notifica- 
tion in which an appeal may be taken to the Hon. secretary 
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of the Interior; should no appeal be taken within the time 
prescribed, you will allow the applicants for patent to com- 
plete their proceedings. 

In case an appeal should be taken from this decision you 
will not allow the applicants to complete their proceedings 
until the matter shall have been reviewed by the appellate 
authority. 

Be pleased to acknowledge the receipt hereof. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 

Department of the Interior, 

Washington, D. C, October 28, 1873. 

Sib : I have considered the case of The Dardanelles 
Mining Company v. The California Mining Company, on 
appeal from your decision of March 1st, 1873. 

On the twenty-secon^ October, 1872, the Dardanelles 
mining company filed, in the local office at Carson City, an 
application for patent for twelve hundred linear feet of the 
Bosphorus lode, Gold Hill, Nev., with surface ground four 
hundred feet in width. 

Before the expiration of the sixty days publication re- 
quired by law, the California Silver mining company filed 
a protest, which was verified by oath of its president, before 
a commissioner of deeds for the State of Nevada, in the 
city and county of San Francisco, California. 

The Dardanelles mining company, before the local offi- 
cers, moved to dismiss the protest, on the ground that it 
was not made in conformity to the act of May 10, 1872 (7 
record, 13th section), which provides that affidavits in all 
matters arising under this act, may be verified before "any 
officer authorized to administer oaths within the land dis- 
trict where the claims may be situated." 

The local officers referred the question to your office for 
instructions, and March 7th, 1873, you held that the pro- 
test should have been verified before an officer authorized 
to administer oaths in the Carson City land district, and 
that the verification before a commissioner of deeds for 
Nevada in California was not in compliance with the act. 
You accordingly granted the motion and dismissed the pro- 
test. 

Tour construction of the act in this particular is, in my 
opinion, the correct one, and I affirm your decision. 

The instructions issued under the act of Juty 26, 1866,. 
required all affidavits to be made before the Register or 
^ieceiver 

The acts of July 9, 1870, and May 10, 1872, authorize* 
them to be made before any officer within the land district 
who has authority to administer an oath. 

11 



162 DECISIONS BY [March 8, 1873. 

This was done, doubtless, for the convenience of appli- 
cants, and the authority was limited to the land district, so 
as to make it practicable to punish those who might be 
guilty of perjury in making the oath. 

The papers transmitted with your letter of July 22, 1873, 
are hereby returned. 

Very respectfully, 

B. E. Cowen, Acting Secretary. 
Hon. Willis Drummond, Com'r General Land Office. 



Proceedings to have Patent Issue to Party who Buys 

Mine from Applicant. 

Department of the Interior, 
General Land Office, Washington, D. C, March 8, 1873. 

Gen. Lloyd Aspinwall, 54 South street, New York: 

Sir : Referring to your letter of the twenty-eighth ultimo, 
I have to state, that patents for mining claims are issued to 
the parties named in the Register's certificate of entry. 

If the applicants for patents for the mines referred to, 
sold to you the premises described in their applications, 
after they had commenced proceedings to obtain patents, 
but before the entry was made at the local office, the Regis- 
ter's certificate and the Receiver's receipt should have been 
made out in your name. 

Upon ydur filing a deed from said applicants to you, in 
this office, the Register and Receiver will be instructed to 
have their certificates and receipts made out in your name. 

If, however, you bfecame the purchaser since the date of 
entry, an indorsement should be made upon the duplicate 
receipts by the applicant for patent, assigning all their 
right and title in and to the premises described therein to 
you, in which event the patent would issue in your name. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Clause Inserted in Patents Issued for Claims on or near 

the Comstock Lode, Nevada. 

Department of the Interior, 
General Land Office, Washington, D. C, March 8, 1373. 

Adolph Sutro, Esq., Washington, D. C. : 

Sir : Eeferring to your letter of the twenty-seventh ulti- 
mo, I have to state, that the Register and Eeceiver at 
Carson City, Nevada, were instructed, on the twenty-ninth 
July, 1870, of the construction which has been given the 
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act of Congress approved July 25, 1866, " granting to A. 
Sutro the right of way and granting other privileges to aid 
in the construction of a draining and exploring tunnel to 
the Comstock lode, in the State of Nevada." 

The instructions contained in said letter, of which you 
have been furnished a copy, are still in force. 

In issuing patents for the Comstock lode, or those in the 
immediate vicinity thereof, the following clause is inserted, 
viz: 

"That the claim hereby granted and cdnveyed shall be 
subject to the condition specified in the third section of the 
act of Congress approved July 25, 1866," granting the right 
of way and other privileges to aid in the construction of a 
draining and exploring tunnel to the Comstock lode, in the 
State of Nevada, "and the grantee herein shall contribute 
and pay to the owners of the tunnel, constructed pursuant 
to said act,' for drainage or other benefits derived from said 
tunnel or its branches, the same rate of charges as have 
been or may hereafter be named in agreement between such 
owners and the companies representing a majority of the 
estimated value of said Comstock lode, at the time of the 
passage of said act, as provided in said third section." 

By reference to the inclosed circular you will perceive 
that both the acts of July 9, 1870, and May 10/1872, con- 
tain clauses guarding the rights of the owners of the Sutro 
tunnel. 

The land which is embraced by the location of the tunnel 
has been withdrawn from sale, in accordance with said 
letter from this office of July 29, 1870. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Before Patent is Issued, Agricultural Entries may be 
Cancelled to Portions Embracing Valid Mining 
Claims. 

Department of the Interior, 
General Land Office, Washington, D. C, March 12, 1873. 

Hon. John P. Jones, U. S. Senate. : 

Sib : I have the honor to acknowledge the receipt of your 
letter of the eleventh instant, and in reply would state, that 
where valuable deposits of gold, silver, cinnabar, lead, tin 
or copper are discovered upon the public domain, the par- 
ties having the right of possession thereto may obtain a 
patent for the same upon a full compliance with the law 
and instructions from this office. 

In case valuable deposits of mineral are discovered upon 
a legal subdivision of the public lands after the same has 
been entered as agricultural, but before patent has issued 
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therefor, the parties owning the possessory right to said 
mine may make application for patent for the same, and 
the agricultural entry would be cancelled to that portion of 
the tract embraced by said mining claim. 

Very respectfully, 

Tour obedient servant, 

Willis Drummond, Commissioner. 



Affidavits taken -without notice to Opposing Party can- 
not be Considered. 

Department of the Intebiob, 
General Land Office, Washington, D.C., March 14, 1873. 

Register and Receiver, Sacramento, California: 

Gentlemen : With the Receiver's letter of July 25, 1872, 
were received certain affidavits purporting to be evidence in 
behalf of the mineral contestant in case of Wm. Holland, 
pre-emption claimant, v. Antonio Gulielmi and Pelegrino 
Corfini, mineral affiants. As these affidavits appear to nave 
been taken without notice to the opposing party, and with 
no opportunity for cross-examination, they cannot be con- 
sidered in rendering a decision in the premises. However, 
in view of the developments claimed to have been made 
since the date of last hearing, the mineral contestants will, 
at their own expense, be allowed a hearing in accordance 
with circular instructions from this office. Within thirty days 
from the date of your notification, they will be required to 
inform you whether or not they desire a rehearing; if they 
do, sixty days thereafter will be allowed to hold the same. 
In the event of failure to notify vou within thirty days, or 
to hold a rehearing within sixty days thereafter, the case will 
be decided on the evidence presented at the hearing held 
August 28, 1871, and following. 

xou will inform all persons in interest of the contents 
hereof, and in your reply, please refer to the letter as "N" 
by its date. 

Very respectfully, etc., 

W . W. Curtis, Acting Commissioner. 



Only One Hundred Feet Square of Placer Ground can 
be Located if Local Laws allow no More. 

Department of the Intebiob, 
Genebal Land Office, Washington, D. C, March 19, 1873. 

A. B. Beauvais, Esq., Columbia, California: 

Sir: Referring to your communication of the 25th ult., I 
would state that the mining act of July 9th, 1870, declares 
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that "no location of a placer claim hereafter made shall 
exceed one hundred and sixty acres," etc. 

The act of May 10, 1872, provides that no such locations 
hereafter made " shall include more than twenty acres for 
each individual claimant/ 1 etc. 

The mining regulations of the different mining districts 
remain intact and in full force, with regard to the size of 
locations, where they do not permit locations in excess of 
the limits fixed by Congress. Where such regulations per- 
mit locations in excess of the minimum fixed by Congress 
as aforesaid, they are restricted accordingly. 

In the case presented by you, where the local law provides 
that placer locations shall not exceed- 100 feet square to an 
individual, no more than that amount can be located, unless 
the local mining laws are amended in such a way as to allow 
claims of greater size to be located. 

Very respectfully, etc., 

W. W. Curtis, Acting Commissioner. 



Application Rejected because no Surface Ground was 

Included. 

Department of the Interior, 
General Land Office, Washington, D.C., March 24, 1873. 

Register and Receiver, Carson City, Nevada: 

Gentlemen : The papers in case of the application of the 
Gold Hill Tunnel Gold and Silver Mining Company for 
patent for the Gould and Cond6 lode, situate in Gold Hill 
mining district, Nevada, have been examined. 

On the second of April, 1868, said company filed in your 
office an application for patent for four thousand feet of 
the Gould and Cond6 lode. 

In the published notice, and in the notices and diagrams 
posted upon the claim and in the office of the Register, 
said premises are described as follows, viz: 

"Commencing at a stake set at the mouth of the com- 
pany's tunnel. * . * * Thence following the line of the 
tunnel, (first course,) N. 5° W. 946 feet to a point 94 feet 
south of the company's shaft. Thence (second cbujrse) N. 
17° 3(T E. 3,054 feet, following the supposed line of the 
lode at the tunnel level. * * * No surface ground is 
claimed along the line of the lode," etc. 

The second section of the act of Julv 26, 1866, provides 
for the issuing of patents for mining claims upon veins or 
lodes of quartz or other rock in place, bearing gold, silver, 
cinnabar or copper, upon compliance with certain require- 
ments by the claimants of such mine. 
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One of the requirements therein specified is, that the 
person, or association of persons, desiring a patent for a 
mine shall "file in the local land office a diagram of the 
same, so extended laterally or otherwise as to conform to 
the local laws, customs and rules of miners." 

In the case under consideration this requirement of the 
law was not complied with, as said applicant did not file a 
diagram "so extended laterally or otherwise as to conform 
to the local laws, customs and rules of miners." On the 
contrary, the diagram shows and the application states that 
"no surface ground is claimed along the line of the lode." 

When parties desire to secure patents for mining claims, 
they must show that the premises for which they desire to 
secure patents have been properly located, in accordance 
with the local laws and customs, and in the published notice, 
and in the diagrams and notices such and only such t>rem- 
ises should be described as have been properly located. 

The application for patent, the published notice, and the 
notices and diagrams in the case under consideration are 
irregular, and not in accordance with the provisions of the 
mining act of 1866, and said application is accordingly re- 
jected. 

You will inform said company of this decision, and allow 
sixty days from the date of your notification on which an 
appeal may be taken to the Hon. Secretary of the Interior. 

Be pleased to acknowledge the receipt hereof. 

Very respectfully, etc., 

Willis 1>rummond, Commissioner. 



How to oount Sixty D^ys for Publication of Notice. 

Department of the Interior, 
General Land Office, Washington, D. C, March 26, 1873. 

Register and Receiver , SaU Lake City, Utah : 

Gentlemen : On the twenty-first August, 1872, the Eureka 
Mining Company of Utah filed in your office applications 
for patents for the Eureka and Montana lodes, situate in 
Tintic mining district, Juab County, Utah. 

In each of these cases the applicants have filed proof of 
compliance with the mining law, and the instructions from 
this office. 

The following adverse claims were filed against the appli- 
cation for patent for the Montana lode, viz: 

First. Peter Eoberts et al. filed an adverse claim on the 
fourth October, 1872, and withdrew the same on the twenty- 
third November, 1872. 

Second. E. M. Peck et al. caused to be handed to the 
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Eegister, at his house, on the twenty-second October at 
11: 30 p. M., an adverse claim to said application for patent, 
which was by the Eegister placed on file in his office, on the 
morning of October 23, 1872. 

This adverse claim is accompanied by a plat and field 
notes of survey of the Excelsior lode, claimed by Peck et * 
al. The attorney for said adverse claimants, however, 
alleges, under oath, that said plat and field notes do not 
properly locate or describe the premises owned by said ad- 
verse claimants. 

The sixth section of the mining act of May 10, 1872, de- 
clares that "if no adverse claim shall have been filed with 
the Eegister and the Eeceiver of the proper land office, at 
the expiration of the sixty days of publication, it shall be 
assumed that the applicant is entitled to a patent upon the - 
payment to the proper officer of five dollars per acre, and 
that no adverse claim exists; and thereafter no objection 
from third parties to the issuance of a patent shall be 
heard," etc. 

In each the cases referred to, viz: the Eureka and Mon- 
tana lodes, the notice of intention to apply for a patent was 
first published in the Weekly Tribune, bearing date Satur- 
day, August 24, 1872, although, in fact", the paper was issued 
and put in circulation on Friday, August 23, 1872, and by 
the affidavits of the bookkeeper and agent of the Tribune 
Publishing Association, it appears that the Weekly Tribune 
"is printed, published, and issued from the office on Fri- 
day of each week." 

This office is of the opinion that in computing the time 
for the sixty days publication required by law, tne date .of 
the paper, as given thereon, should govern. 

Under the rule adopted by my predecessor, and which 
has been followed in all cases of tnis class decided since the 
act of July 26, 1866, went into effect, the day of publication 
of notice has been included in the computation of time. 

Although I have some doubt as to the correctness of this 
rule, I do not feel disposed to depart from it, unless it 
should be reversed by the Head of the Department, and 
therefore decide that tne adverse claim asserted by said E. 
M. Peck et al., was not filed within the sixty days publica- 
tion required by law, and the same is accordingly rejected. 

In case of the application for patent for the Eureka lode, 
the following adverse claims were filed, viz : 

First. Peter Eoberts et al. filed an adverse claim to said 
application for patent on the twenty-second October, 1872, 
and withdrew the same on the twenty-third November, 
1872. 

Second. O. D. Strong et al. caused to be handed to the 
Eegister at his house, on the twenty-second October, 1872, 
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at 11:30 P. m., an adverse claim to said application for pat- 
ent, which by the Register was placed on file in his office 
on the morning of Oct. 23, 1872. 

This adverse claim is not made out in the manner pre- 
scribed by law, and bv the instructions from this office. 
" No plat or field notes of survey of the May Henrietta lode 
is on file, showing the "nature, extent ana boundaries" of 
the premises claimed by Strong et al. No abstract of title 
has been filed to show tne record title to the May Henrietta 
lode to be in the adverse claimants. 

This adverse claim was not filed within the sixty days 
publication required by law, and is therefore rejected. 

Third. The adverse claim of Aspinwall and Page was filed 
in ike same manner and at the same time as the last named 
adverse claim. 

This adverse claim is also irregular. No plat or field 
notes of survey of the King David lode has been filed, show- 
ing the "nature, extent and boundaries" of the premises 
claimed by said Aspinwall and Page. 

No abstract of title has been filed, showing the record 
title to said King David lode to be in said adverse claim- 
ants. 

This adverse claim was not filed within the period of time 
prescribed by law, and is accordingly rejected/. 

Fourth. The Jenny Lind mining company caused to be 
handed to the Register at his house, on the twenty-second 
October, 1872, at 11:10 p.m., an adverse claim to said 
application f orfoatent, which, by the Register, was placed 
on file in his office on the morning of the twenty-third Octo- 
ner, 1872. 

This adverse claim is in the main made out in the form 
prescribed by law; and, by the instructions from this office, 
although no abstract of title is on file from the office of the 
proper Recorder, tracing the title from the original locators 
to the Jenny Lind mining company. 

This adverse claim was not filed within the time pre- 
scribed by law, and cannot operate as a bar to the issuance 
of a patent as applied for, and the same is rejected. 

The only adverse claims filed within the time required by 
law are those of Peter Roberts et at., and both of these have 
been withdrawn. 

You will inform all parties in interest that the adverse 
claim of E. M. Peck et al. to the application for patent for 
the Montana lode is rejected. Also, the adverse claims of 
O. D. Strong et al., Aspinwall and Page, and the Jenny 
Line mining company, to the application for patent for the 
Eureka lode, and that sixiy days from the date of your noti- 
fication to them will be allowed within which an appeal may 
be taken to the Hon. Secretary of the Interior. 
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Should no appeal be taken within the time prescribed, 
you will allow tne applications for patents for said Eureka 
and Montana lodes to proceed. 

Should an appeal be taken, you will not allow the entries 
until the cases have been finally determined by the appel- 
late authority. * 
Be pleased to acknowledge the receipt. 

Very respectfully, 

Willis Drummond, Commissioner. 

Department of the Interior, 

Washington, D. C, November 24, 1873. 

Sir: I have carefully examined the case of the Eureka 
Mining Company v. The Jenny Lind Mining Company et al. t 
on appeal from your decision of the twenty-sixth day of 
March, 1873. I caused the same to be referred to the As- 
sistant Attorney-general Smith for an expression of his 
views upon the questions involved, and have received from 
him two opinions, one of which is dated Sept. 30th ult., and 
the other the twenty-second inst., copies of which you will 
find inclosed. 

I concur with him in the conclusions to which he has ar- 
rived, and, in accordance therewith, hold : 

First. That in estimating the sixty days of publication 
required by the act of May ±0, 1872, the tost day of publi- 
cation should be excluded and the last included. 

Second. That the jurat to the adverse claim, required 
by the seventh section of said act must be made by the 
party, and cannot be made by an attorney. 

Third. That where several parties unite in an adverse 
claim, the jurat is sufficient if made by one of such persons. 

Fourth. That the filing of an adverse claim with the 
Begister is a sufficient filing under the said act ; and 

Fifth. That the adverse claim of the Jenny Lind mining 
company does sufficiently set forth the " nature" of said 
claim. 

I affirm so much of your decision as rejects the adverse 
claims of the May Henrietta lode, the Excelsior lode, and 
the King David lode ; and reverse so much as rejects the 
adverse claim of the Jenny Lind mining company. 

I return herewith the papers transmitted with your letter 
of the second June last. 

Very respectfully, 

C. Delano, Secretary. 
Hon. W. Drummond, Com'r General Land Office. 
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[INCLOSURE No. 1.] 

Department of Justice, 

Office of Assistant Attorney-general, 

Washington, D. C., Sept. 30, 1873. 

Sib: I have considered the appeal of the Jenny Lind 
mining company and others, adverse claimants, in the mat- 
ter of the application of the Eureka mining company, for 
a patent for the Eureka and Montana lodes, situated in Tin- 
tic mining district, Juab County, Utah. The Eureka com- 
pany filed their application on the twenty-first of August, 
1872, under the act of May tenth, 1872, and on the twenty- 
fourth of August, 1872, the Begister gave notice of such 
application by publication in the Weekly Tribune of that 
date, which was continued for sixty days. 

The Jenny Lind company, and the other adverse claim- 
ants now contesting, filed their adverse claims with the 
Begister of the proper land office. These filings severally 
bear date October 22, 1872, at 11 : 30 o'clock, p. m. 

It is contended by the Eureka company, that as a matter 
of fact, said adverse claims were left with the Begister, on 
the twenty-second of October, 1872, at 11: 30 p. m., at his 
house, which was distant about a quarter of a mile from the 
land office, and were not filed in the office of the Begister 
until the twenty-third of October, 1872, and that such 
filings in the office on the twenty-third, were too late, the 
sixty days of publication having expired on the twenty- 
second. It is also contended by the Eureka company, that 
the adverse claims of some of them were not prepared with 
the necessary formality, and did not contain- proper plats of 
survey or abstracts of title, and were otherwise defective. 

The Commissioner of the General Land Office held that 
the adverse claims were filed one day too late, and therefore 
he rejected them. 

I shall first consider the question whether the filing was 
too late, upon the assumption that it was not made until the 
twenty-third October, 1872. 

The sixth section of the act of May 10, 1872 (17 Stats., 
93), provides that an applicant for a patent for mineral 
lands shall file in the proper land office an application under 
oath, with a plat, etc., and that "the Begister of the land 
office, upon the filing of such application, plat, field notes, 
notices, and affidavits, shall publish a notice that such ap- 
plication has been made, for the period of sixty days, in a 
newspaper to be by him designated as published nearest to 
said claim, and he shall also post such notice in his office 
for the same period." 

The seventh section provides: "That where an adverse 
claim shall have been filed during the period of publication, 
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it shall be upon oath of the person or persons making the 
same, and shall show the nature, boundaries, and extent of 
such adverse claim, and all proceedings, except the publi- 
cation of notice and filing of the affidavit thereof, shall be 
stayed until the controversy shall have been settled or de- 
cided by a court of competent jurisdiction, or the adverse 
claim waived." 

From the foregoing express provisions of law, it appears 
that the time of publication is "for the period of sixty 
days," and that the adverse claim mi^st be filed "during 
the period of publication," that is, during "the period of 
sixty days." When does this "period of sixty days" be- 
gin, and when terminate? Does it include or exclude the 
first day of publication? If it includes it, then, upon the 
assumption that the adverse claims were not filed until the 
twenty-third October, they were filed one day too late. On 
the other hand, if it excludes it, then the filings were in 
time. 

The inquiry presented is one which has been a vexed 
question for centuries, and has been decided differently by 
the ablest courts in this country and in England. It has 
been appropriately termed the controverda controversi&sima 
(Griffith v. TBogertj 18 How., 162). I shall not attempt to 
review the cases, for the reason that my official duties are 
such as not to allow the necessary time. I have carefully ex- 
amined them, and from such examination, am of opinion that 
the first dav of publication should be exclttded. When a com- 
putation oi time is to commence from an act done, the day on 
which the act is done is to be excluded. In support of this 
view I cite the following authorities : 4 Kent, Wo (note) 11 
ed.; 2 Parsons' Cont., 663 (note); Pope v. Headen, 5 Ala. 
433; Lyon v. Hunt, 11 Ala. 295; Lang v. Phillips, 27 Ala. 
311; Aim v. Osgood, 19 Miss. 60, 25 Miss. 48; Bigelow v. 
Wilson, lPick. 485; States Schwerle, 5 Pick. 279; Wig- 
gins v. Peters, 1 Met. 127 ; Farwell v. Rogers, 4 Cush. 460 ; 
Weeks v. Hull, 19 Gonn. 376; Carleton v. Bying, 16 Iowa, 
588; Caruthers v. Wheeler, 1 Oregon, 194; Judd v. Fulton, 
10 Bart. 117; Bussell v. Russell, 11 Bart. 96; Cornell v. 
Moulton, 3 Denio, 12; Barr v. Lewis, 6 Texas, 76; State v. 
Gascon, 33 Miss. 102; Cann v. Warner, 1 Houston (Del), 
88; Gorham v. Wing, 10 Mich. 486; Sheets v. Selden, 2 
Wall, 177; Page v. Wevmouth, 47th Maine, 238; Walsh v. 
Boyle, 30 Maryland, 262 ; Thorne v. Mosher, New Jersey 
Eq., 257; Rex v. Cumberland, 4 How. & M. 378; Gout v. 
Edwards, 11 Sim. 434; Wilkinson v. Gaston, 9 Queen's 
Bench, 141. 

The cases also establish the proposition that when there 
is a doubt as to whether the day in which an act is done 
should be included or excluded, that construction should 
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be adopted which will support a contract, or deed, rather 
than that which would destroy it; that which will prevent 
a forfeiture rather than that which would create one. And 
in cases of statutory enactment, that which will be most 
favorable to the party for whose benefit the statute was 
enacted. 

In the case under consideration, the provision that there 
should be a publication of sixty days was made for the 
benefit of adverse claimants, and for the purpose of giving 
them an opportunity to assert their adverse claims, and in 
case of doubt as to whether the first day of publication 
should be included, or excluded, that doubt should, in my 
opinion, be decided in favor of the adverse claimants. I 
have proceeded thus far upon the assumption, that the 
adverse claims in the case now under consideration, were 
not filed until the 23rd October, and upon such assumption 
I think they were filed in time. 

There is another view that may be taken of this case, 
which leads to the same conclusion. These adverse claims 
all bear an official indorsement, that they were filed on the 
22nd October, 1872, at 11.30 p.m. Such indorsement is 
prima fade evidence that they were filed in the proper office 
at that date, and this legal presumption, if removed at all, 
must be removed by competent evidence. The only proof 
that has been offered to rebut this presumption, and show 
that there was no filing in the land office until the 23rd 
October, is an unsworn certificate of the Begistet made in 
Washington City, on the 1st of March, 1873, in which he 
states that the adverse claims were left at his house at 11 : 
30 p.m., October 22d, and on the next day taken to the land 
office, and marked filed as of the 22d, 11:30 p.m. 

I am of opinion that this is incompetent evidence, that 
the official act of a sworn officer cannot be contradicted or 
explained by an unsworn statement like this, made long 
after the res gesta. 

I think the adverse claims were filed in time, and that the 
Commissioner erred in rejecting them on the ground that 
they were not so filed. 

The Commissioner mentions the fact that some of the 
adverse claims were irregular, in not being accompanied 
with a plat of survey and field notes. It is pretty satisfac- 
torily shown in the evidence that the protestants made use 
of reasonable means to procure such survey and field notes, 
and that they were prevented from so doing by the act of 
the Eureka company, in obtaining control of the United 
States deputy surveyors, and thereby preventing them from 
making the survey for adverse claimants. 

To allow that company to exclude the adverse claims for 
that reason, would be to permit it to take advantage of its 
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own wrongful act. The regulations issued by the Commis- 
sioner, it is true, require that there shall be such a plat 
and field notes, but that they do not have the force of law, 
aud were never intended to operate as a bar, where an ap- 
plicant in good faith has done all that was in his power to 
comply with them. 

And so with reference to the abstract of title. It is con- 
venient to have such abstract for the purpose of showing 
how the claimant derives title, and therefore the adoption of 
the rule by the Commissioner. 

If the adverse claimants properly allege that they are the 
owners of the claim, that is good pleading, and sufficient 
to notify the applicant for patent of what is claimed. I 
think an omission to file this abstract should be treated as 
an irregularity only, and not as a defect that vitiates the 
adverse claim. No one is injured by the omission, and it 
would be extremely technical to treat it as good cause for 
rejecting the claim. 

I have now noticed all the objections mentioned by the 
Commissioner. Some others have been urged on the argu- 
ment on appeal. It is objected that the affidavit to the ad- 
verse claim of the Jenny Lind company was made by W. J. 
Hooper, as president of the company, and that there is no 
sufficient evidence that he was president. It is claimed 
that the best evidence would be a certified copy from the 
record showing his election. Hooper states in the adverse 
claim that he is the president of the company, and swears 
to that statement. That is, I think, sufficient. 

It is further objected that there is no sufficient evidence 
that W. M. Gillespie, before whom Hooper made the affi- 
davit, was a notary public, or had authority to administer 
oaths. The certificate of Gillespie is under his official seal 
as notary public. That is sufficient evidence of his being 
notary. The power to administer oaths is given to notaries 
public in any State or Territory, by the act of Congress of 
Sept. 16, 1850 (9 Stat., 458). It is also objected that one 
of the affidavits on file purports to have been made before 
a person as justice of the peace, and that there is no evi- 
dence that such person was a justice of the peace, except 
his own signature as such justice. 

It is the constant practice in the land office to receive and 
consider affidavits made before persons professing to act as 
justices of the peace, without other evidence of their author- 
ity, and it would take those who practice in that office by 
surprise to enforce the rule that such affidavits could not 
be considered, without proof of the official character of the 
persons before whom they are taken, and who profess to be 
justices of the peace. I think the objection altogether too 
technical, and that it should be overruled. 
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It is further objected that in certain of the adverse claims 
there is not sufficient evidence that suits have been brought 
on such claims, within thirty days from the time of filing 
them with the Register. 

It appears from the certificate of the clerk of the court, 
that the persons who brought the suit, and are alleged to 
compose the unincorporated company, are not the persons 
who originally located the claim, and therefore it is said 
the company is not the one which filed the adverse claim. 

Mining claims are constantly changing owners. They are 
often assigned after location and before patent. The mem- 
bers who own the stock at the time suit is brought, are the 
proper parties plaintiff, and it does not follow that the com- 
pany is not the same because the stockholders are different. 
They allege that they compose the company, and that, I 
think, is sufficient. 

They are not, and should not be, required to prove that 
they are the original locators, or that they are the identical 
persons who presented the adverse claim. 

Some other objections are made, which present the ques- 
tion whether the adverse claimants are required to show 
affirmatively that they have complied with all the local 
usages and customs. I think they are not. If they have 
failed to comply with such usages, and a forfeiture is de- 
nounced for such failure, that is a matter of defense. 

There is still another objection, of more gravity than 
some I have mentioned, and that is this: it is argued that 
all these adverse claims were improperly filed, because they 
were filed with the Register only, when they should have 
been filed with the Register and Receiver. 

The sixth section of the act requires that the application 
for patent shall be filed "in the proper land office;" that 
the applicant shall post a notice of such application on the 
land, and file a copy of the notice "in such land office;" 
that the Register of the land office "shall publish such no- 
tice for the period of sixty days," and post it "in his office" 
for the same period; that the claimant shall file "with the 
Register" a certificate of the U. S. Surveyor; that $500 
worth of labor has been expended; that at the expiration of 
the sixty days of publication, the claimant shall "file his 
affidavit (without saying where, but manifestly with the 
Register), showing that the plat and notice have oeen posted 
in a conspicuous place on the claim, during the period of 
publication;" and then it proceeds that "if no adverse 
claim shall have been filed with the Register and Receiver 
of the proper land office at the expiration of the sixty days 
of publication, it shall be assumed that the applicant is 
entitled to a patent," etc. 

The Commissioner, in his regulations issued under this 
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act, required that the adverse claim should be filed with 
the Eegister, or in his absence with the Receiver. Of 
course, the Commissioner cannot make the law, and if he 
has made a regulation that is in conflict with it, the regula- 
tion must fall. 

Is there such a conflict? Did Congress intend that these 
claims should be filed with both officers, or that the adverse 
claim should be in duplicate? It was a fact well known to 
Congress, that the offices of Register and Receiver are kept 
together and are one and the same office. This is almost 
universally the case. All the records of the office are in 
the custody of the Register. The Receiver has but little to 
do with them. He receives the money and gives a receipt 
therefor, and that is the main part of his duties. A filing 
in the office of the Register, with him, is in substance a 
filing with the Receiver. I cannot believe that Congress 
iutended that the same document should be taken to the 
Register and Receiver and marked filed by each of them, 
or that two copies should be filed, one with the Register 
and the other with the Receiver. That would be to require 
a useless thing which should never be presumed. 

I prefer to hold that a filing with the Register was a filing 
with the Register and Receiver, within the spirit and mean- 
ing of this act. 

After the most careful consideration that I have been 
able to give this case, I am of opinion that the decision of 
the Commissioner was erroneous and I advise that it be re- 
versed. 

Very respectfully, 

Your obedient servant, 

W. H. Smith, Assistant Attorney-general. 
Hon. C. Delano, Secretary of Interior. 

[INCLOSUBE No. 2.] 

Department of Justice, 

Office of Asst. Att'y General, 

Washington, D. C, Nov. 22, 1873. 

Sib : In the case of the Jenny Lind mining company and 
other adverse claimants against the Eureka mining com- 
pany, before you on appeal from the decision of the Com- 
missioner of the General Land Office, in accordance with 
your request, I had the honor to give my opinion upon the 
merits of the case on the thirtieth of September last. Since 
then other points have been made by counsel for the Eureka 
company, and at your like request I will proceed to state 
.my views upon them. 

The Eureka company objects to each of the following ad- 
verse claims, to-wit : The May Henrietta lode, the Excelsior 
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lode and the King David lode, for the reason that they 
were severally sworn to by D. Cooper as attorney, instead 
of by the persons, or some of them, who are alleged to be 
the owners thereof. The parties owning these lodes are 
incorporated companies. 

The seventh section of the act of May 10, 1872, provides : 
"That where an adverse claim shall be filed during the 
period of publication, it shall be upon oath of the person, 
or persons, making the same." 

It does not provide that it may be upon the oath of an 
agent or attorney. Without statutory authority, an attor- 
ney cannot make the oath for his client. I find myself 
obliged to advise that the above-named adverse claims were 
not properly verified, and for that reason should be 
rejected. 

It is further objected by the Eureka company, that the 
protest and adverse claim of the Jenny Lind company was 
sworn to but by one (W. G. Hooper), where it should have 
been sworn to by all the persons composing the company. 

In my opinion? the statute is complied A when anyone 
of the persons asserting an adverse claim makes affidavit to 
the same. Such person is the representative of all. 

It is well known that mining claims are often owned by 
many persons living at a great distance from the mine. To 
require each owner to appear in the land district where the 
mine is located, and make affidavit before an officer author- 
ized to administer oaths in that district (as must be done 
under the law), and that, too, within the sixty days of pub- 
lication, would be an unnecessarily harsh administration of 
the law, and would in many cases practically nullify the 
right of presenting an adverse claim. As in legal proceed- 
ings, one plaintiff or defendant may make jurat for his co- 
plaintiffs or defendants, so I think one adverse claimant 
may make it for all his co-claimants. 

It is further objected by the Eureka company, that the 
adverse claim of the Jennv Lind company is defective in 
this, that it alleges ownership by location of the South Ex- 
tension of the Bullion lode, the Queen Victoria lode and 
the Pride of the West 2d lode, while the record of location 
shows that they were made by persons some of whom were 
not members of the Jenny Lind company, and that there is 
no allegation or proof that such persons have ever assigned 
or conveyed their interest to the company, and therefore it 
is urged the adverse claim does not "show" its "nature," 
as required by the seventh section of the act. 

I suppose that the provisions of law relating to adverse 
claims should receive a reasonable interpretation. They 
were made to be construed bv local land officers, many 
of whom have never had a legal education, and they should 
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be construed as men of good practical common sense would 
be expected to construe them. It was never intended by 
the law-makers that such a claim should be construed with 
the technical precision that a lawyer would be justified in 
applying to an indictment. 

It was intended that the instrument should be so drafted 
as to inform a person of good sense 4 that a portion of the 
mining claim which he was seeking to obtain a patent for, 
did not belong to him, but did belong to the protestant, 
and it was intended that this should be done with such pre- 
cision as to fairly advise him of the "nature, boundaries 
and extent" of the adverse claim, so that he might prepare 
himself to establish, on the trial before the courts, his own 
and defeat the adverse claim. 

I think the adverse claim of the Jenny Lind company 
does furnish such information to the Eureka company. It 
gives the boundaries and extent of its claim with such pre- 
cision that no objection is made on that account. The 
objection relates to the "nature" of the claim. 

It alleges that it is the "lawful owner and entitled to the 

{)ossession of about eleven hundred feet of the said Eureka 
ode;" that it. "is the owner, by location of the persons 
composing said association, and in possession of the follow- 
ing named lodes or veins of quartz and other rock in place 
bearing silver and other metals, viz : the South Extension 
of the Bullion lode, the Queen Victoria lode, and the Pride 
of the West 2d lode, situated, located and recorded in the 
Tin tic mining district, Juab County, Utah Territory;" that 
"on the seventeenth day of March, A. D. 1871, the several 
premises hereinafter described were mineral lands of the 
public domain, and each contained a vien or lode of quartz 
and other rock in place bearing and containing silver and 
other minerals, and said premises were entirely vacant and 
unoccupied, and were not owned, held or claimed by any 
person or party as mining claims or otherwise, and that 
while the same were so vacant, unoccupied and unclaimed, 
the persons (see Exhibit B) forming the association, known 
as the Jenny Lind mining company, each and all being 
citizens of the United States at the time, did enter upon 
and explore and discover the South Extension of the Bullion, 
containing three thousand (3,000) feet, linear measure- 
ment, which was located March 20th and recorded April 
10,.ft71, the Queen Victoria lode containing two thousand 
(2,000) feet, linear measurement, located March 17th and 
recorded March 18th, 1871, and the Pride of the West 
2nd lode, containing sixteen hundred (1,600) feet, linear 
measurement, located June 21, 1871, and recorded Septem- 
ber 19, 1871." 
"That the said Jenny Lind company, and the persons 

12 
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composing the same, have continuously held and occupied 
and been in the actual possession of the mining premises 
and lodes since the date of location of the same, with the 
knowledge of the Eureka company and its agents, and with- 
out any opposition whatever from it/' (Eureka company.) 
4 'That the locators of said lodes and the Jenny land min- 
ing company respectively, have in all respects complied 
with every custom, rule, regulation and requirement ol the 
mining laws of said mining district and thereby became, and 
are, owners (except as against the paramount title of the 
United States,) and the rightful possessors of said mining 
claim and locations;" and that "the vice-president of the 
Eureka company, at the time of his filing the application 
therefor, well knew that the Jenny Lind mining company 
was the owner in possession and entitled to the possession 
of so much of said mining ground embraced within the sur- 
vey and plat of said applicant as is hereinbefore stated, and 
the said Jenny Lind mining company is entitled to all the 
silver and other metals in said Southern Extension of the 
Bullion lode, the Queen Victoria and the Pride of the West 
2nd lodes." 

It further appears from the statements of said adverse 
«laim that the Eureka company on the tenth day of Octo- 
ber, 1872, entered into a written contract which was proffered 
to the Jenny Lind company, but never executed by it, in 
which the Eureka offered to convey to the Jenny Land, 
when patent should be issued to it, the said Bullion, Queen 
Victoria and Pride of the West lodes, in consideration that 
the Jenny lind company would refrain from filing an ad- 
verse claim to the application of the Eureka company for 
patent. 

The said writing contains the following (among other 
things): " and whereas, said party of the first part" (the 
Eureka Company) " has no claim to any part of said Queen 
Victoria, Pride of the West, and Bullion locations, their 
dips, angles and spurs." 

The above are the allegations of the adverse claim. I 
think they fairly inform the applicant for patent of its na- 
ture. 

They state that the Jenny lind company is the owner of 
said Bullion and other lodes, by location. It is true that 
some of the exhibits show that the persons who organized 
the Jenny Lind company were not identical with sofie of 
the locators of said lodes. But what of that ? Suppose 
the adverse claim had alleged ownership by location and 
the exhibits had shown Ownership by purchase ? The claim 
would, undoubtedly, have been good. The material thing 
is ownership, in accordance with the rules and regulations 
of miners. All that is alleged, and it is also alleged that 
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that the Eureka had full knowledge of the ownership and 
possession, and never asserted any claim to the contrary. 

The statement in the written agreement goes further, and 
admits that said company had no claim to any part of the 
said lodes of the Jenny Lind company. It is claimed that 
this admission should not be regarded in the case, because 
' it was made pending a treaty of compromise. Grant it, yet 
it is the admission of a fact made without any stipulation 
that it should be without prejudice, and according to the 
American oases is receivable as an admission against the 
Eureka company. Mount v. Bogart, Anthon, 190 ; Maney 
€?. Garter, 4 Oonn. 635 ; Fuller v. Hampton, 5 Conn. 416 ; 
Sanborn v. Neilson, 4 N. H. 501 ; Delogey v. Bentoul, 1 
Martin, 175; Marvin v. Bichmond, 3 Den. 58; Cole v. Cole, 
34 Maine, 542. 

Now, taking all these allegations as true (which must be 
done in determining the sufficiency of this adverse claim), 
and I do not see how it can be claimed that the Eureka 
company is not sufficiently informed of the nature of the 
claim. I think it was so informed, and I advise that so 
much of the Commissioner's decision as rejected the Jenny 
land mining company's adverse claim be reversed, and so 
much as rejected the other adverse claims be affirmed. 

Very respectfully, 

W. H. Smith, Assistant Attorney-general. 
Hon. C. Delano, Secretary of the Interior. 



Application Rejected because -within the Sutro Tunnel 

Grant, Nevada. 

Department of the Interior, 
General Land Office, Washington, D. C, March 29, 1873. 

Register and Receiver, Carson City, Nevada: 

Gentlemen : This office has examined the papers filed in 
case of the application of Thomas Lyons, for patent for 
the McKibben lode, situate in Virginia milling district, 
Storey County, Nevada. 

It appears that a large portion of the claim in question 
(Survey No. 67, T. 17, N. E. 21 E., Mt. Do. Mer.) is 
within 2,000 feet of the proposed line of the Sutro Tunnel, 
and hence affected by the provisions of the act approved 
July ^5, 1866, entitled "An act granting to A. Sutro the 
right of way, and granting other privileges, to aid in the 
construction of a draining and exploring tunnel, to the Corn- 
stock lode, in the State of Nevada." 

The second section of said act provides that "the said 
A. Sutro, his heirs and assigns, are hereby granted the 
right to purchase, at five dollars per acre, such mineral 
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veins and lodes, within 2,000 feet on each side of said tun- 
nel, as shall be cut, discovered, or developed, by running 
and constructing the same through its entire extent. * * 
Provided, that the Comstock lode, with its dips, spurs, and 
angles, is excepted from this grant, and all other lodes, with 
their dips, spurs, and angles, located within the said 2,000 
feet, and which are or may be at the passage of this act in 
the actual bona fide possession of other persons, are hereby 
excepted from such grant; and the lodes herein excepted, 
other than the Comstock lode, shall be withheld from sale 
by the United States; and if such lodes shall be abandoned 
or not worked, possessed and held in conformity to existing 
mining rules, or such regulations as have been or may be 
prescribed by the Legislature of Nevada, they shall become 
subject to such right of purchase by the grantee herein, his 
heirs or assigns." 

That portion of Mr. Lyon's claim, which lies within said 
2,000 feet limits, cannot be patented, the same being on a 
lode other than the Comstock. 

It is observed that the published notice and the notices 
and diagrams posted in the Register's office and upon the 
claim, fail to properly describe the premises for which pat- 
ent is sought, the description therein being as follows, viz: 

"Commencing at Post No. 1, * * * thence running 
N. seventy-three degrees E. 1235 feet to Post No. 2, and S. 
seventy-three degrees W. 165 feet to Post No. 3," etc. 

This description is not sufficient, as you were informed on 
the twenty-fourth instant, in case of the application of the 
Gold Hill Tunnel Company, for patent for the Gould and 
Cond6 lode, and no patent could issue upon the application 
of said Lyons, even though it had been outside the limits 
of withdrawal for the Sutro tunnel hereinbefore referred to. 

You will inform the applicant therefore, that no patent 
can issue for that portion of the premises described in his 
application for patent which lies within the limits of with- 
drawal for the Sutro tunnel, and tjiat his application for 
patent for the portion which lies outside of such withdrawal, 
is rejected for the reasons set forth in full in my letter of 
the twenty-fourth instant in case of the Gold mil tunnel 
company's claim. 

You will allow sixty days from the date of your notifica- 
tion in which an appeal may be taken to the Head jf the 
Department and acKnowledge the receipt hereof. 

Very respectfully, 

Willis Drummond, Commissioner. 
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Papers Filed in the Local Land Office must not be taken 

therefrom. 

Department of the Interior, 
General Land Office, Washington, D.C., April 4, 1873, 

Register and Receiver, Salt Lake City, Utah : 

Gentlemen : In reply to the Receiver's letter of the seventh 
ultimo, I have to state that applicants for patent have the 
right to examine any and all papers that are filed with the 
Register and Eeceiver, in the nature of protests or adverse 
claims to their applications for patents, but in no case should 
the local land officers permit papers which have been filed 
with them to be taken out of their office. 

Very respectfully, 

Willis Drummond, Commissioner. 



Case of the Overman Silver Mining Company vs. Dar- 
danelles Mining Company, Nevada. 

Department of the Interior, 
General Land Office, Washington, D.C., April 11, 1873. 

Register and Receiver, Carson City, Nevada : 

Gentlemen : Ref erring to your letter of the twenty-sixth 
of March, 1873, in the matter of the application of the Dar- 
danelles mining company for patent for certain mineral 
lands in Nevada, against which the Overman Silver mining 
company filed an adverse claim, I have to state that your 
action in entertaining "a motion to dismiss the adverse 
claim," was wholly unauthorized by the law, the instructions 
issued thereunder, and the practice of the office. 

The mining act of May 10, 1872, declares, "that where 
an adverse claim shall be filed during the period of publi- 
cation, it shall be upon the oath of the person, or persons, 
making the same, and shall show the nature, boundaries 
and extent of such adverse claim, and all proceedings, ex- 
cept the publication of notice, and making and filing of the 
affidavit thereof, shall be stayed until the controversy shall 
have been settled or decided in a court of competent juris- 
diction." 

The Register and Receiver have no authority to "dismiss 
an adverse claim," nor to receive additional proof either 
from the applicant for patent, or the adverse claimant, after 
the time prescribed by law for publication has expired, and 
before the "controversy shall have been settled or decided 
by a court of cotnpetent jurisdiction, or the adverse claim 
waived," unless such adverse claimant shall fail to com- 
mence proceedings in court within the time required by 
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law, to-wit: "within thirty days after filing his claim." In 
which last event the application will be allowed to proceed 
as if no adverse claim had been asserted. 
' Should the Begister and Beceiver decide that an adverse 
claim has been made out in proper form and stay proceed- 
ings upon the application for patent, the applicants for pat- 
ent may appeal from such decision to the Commissioner of 
the General Land Office; and, on the contrary, should the 
local land officers decide that no adverse claim made in the 
proper form had been filed, the adverse claimants have the 
right to appeal from said decision to this office. 

But in no event can additional proof of any kind be re- 
ceived upon such appeal. 

Should an appeal be taken from your decision either that 
an adverse claim has been made out, or that it has not 
been made out, you will inform all parties in interest of 
such appeal, and forward all the papers in the case with 
such arguments as may have been filed by the respective 
parties, to this office for review and decision. 

The appeal of the Dardanelles company from your de- 
cision granting the Overman company twenty days to file 
counter affidavits in case of the motion of the Dardanelles 
company to dismiss adverse claim, has been dismissed as 
you were informed on this day. 

You will inform all parties in interest of the import of this 
decision, and be governed hereafter by the instructions 
herein contained. 

Be pleased to acknowledge the receipt hereof. 
Very respectfully, etc. 

Willis Drummond, Commissioner. 

Department of the Intekior, 
General Land Office, Washington, D. C, June 3, 1873. 

N. L. Jeffries, Esq., Washington, D. C: 

Sir: This office has considered your motion, as attorney 
for the Overman Silver Mining Company, to dismiss the ap- 
peal of the Dardanelles Mining Company from the decision 
of the Begister at Carson City, Nevada, in the matter of 
the application of the Dardanelles mining company for 
patent. 

The following is a statement of facts in the case: On the 
twenty-second October, 1872, the Dardanelles mining com- 
pany filed in the local land office at Carson City, Nevada, 
an application for patent for 1,200 linear feet of the Bos- 
phorus lode, Nevada. 

On the nineteenth December, 1872, the Overman silver 
mining company filed a protest against said application for 
patent. On the thirteenth January, 1873, the Jiegister no- 
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tified the superintendent of the Overman silver mining com- 
pany that "an adverse claim" had been filed against said 
application for patent, and that said Overman silver mining 
company would be required to commence suit within thirty 
days from the date of said adverse filing. 

On. the seventeenth January, 1873, suit was instituted 
against said Dardanelles mining company by the said Over- 
man silver mining company. On the fifteenth March, the 
Dardanelles mining company filed with the Register at Gar- 
son City, Nevada, "an application to dismiss protest of 
Overman silver mining company," whereupon the said Reg- 
ister set a day — the twenty-fifth March, 1873 — for the hear- 
ing of said application to dismiss said protest, and upon 
application of said Overman silver mining company, the 
local land officers continued "said hearing for twenty (20) 
days from said twenty-fifth day of March, 1873," for the 
purpose of enabling said Overman mining company to ob- 
tain and present "affidavits and proofs necessary to answer 
and controvert the affidavits filed with said motion" by the 
Dardanelles company. 

On the eleventh April, 1873, this office rendered a de- 
cision upon said appeal, and informed the local land offi- 
cers that "the Register and Receiver have no authority to 
'dismiss an adverse claim,' " nor to receive additional proof 
either from the applicant for patent or the adverse claim- 
ant, after the time prescribed by law for publication has 
expired, and before the "controversy shall have been set- 
tled or decided bj a court of competent jurisdiction, or the 
adverse claim waived," unless such adverse claimant should 
fail to commence proceedings in court within the time 
required by law, etc., and accordingly said appeal of the 
Dardanelles company was dismissed. 

The points decided in our said letter of April 11, 1873, 
were that the local land officers had no authority to enter- 
tain a motion to dismiss an adverse claim, or to allow addi- 
tional proof to be filed by either the applicant or adverse 
claimant, after an adverse filing has been made and before 
the matter in controversy has been settled or determined in 
the manner pointed out in the statutes. 

This office also informed the Register and Receiver that 
an appeal might be taken from their decision to the Com- 
missioner of the General Land Office in all cases, whether 
they should decide that an adverse claim had bAen made 
out, or that an adverse claim had not been made out* 

On the twenty-third April, 1873, the Dardanelles mining 
company filed with the local land officers an appeal to this 
office from the decision of the Register of January 13, 1873, 
hereinbefore referred to. 

On the second day of June 3, 1873, as attorney for the 
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Overman silver, mining company, yon filed in this office a 
motion to dismiss the appeal last hereinbefore referred to, 
assigning the following reasons why said appeal should be 
dismissed, viz: 

First. "Because said appeal was not taken within a rea- 
sonable time, the decision appealed from having been ren- 
dered January 13, 1873, and the appeal being taken April 
23, 1873." 

Second. "Because said appeal was not taken until long 
after the expiration of the time fixed by the usage of the 
General Land Office as the period within which appeals 
may be taken." 

tn regard' to the* time within which an appeal may be 
taken from the decision of the local land officers to the 
Commissioner of the General Land Office, I would state 
that the law does not fix a time within which an appeal may 
be taken ; and it has been the custom, and it is the usage, 
of the office to permit appeals from the decisions of the 
Begister and Beceiver, when the same are properly filed 
within reasonable time, unless the time is mentioned in the 
decision within which the appeal must be filed. 

In the case under consideration, no specified time was 
stated by the Begister and Beceiver within which an appeal 
might be presented. 

in our said decision of the eleventh April last, only twelve 
days before this appeal was taken, the Begister and Be- 
ceiver were informed that "should the Begister and Be- 
ceiver decide that an adverse claim has been made out in 
proper form, and stay proceedings upon the application for 
patent, the applicants for patent may appeal from such de- 
cision to the Commissioner of the General Land Office," 
etc. 

From the foregoing, it is apparent that on the eleventh 
April, 1873, twelve days before the appeal was taken, the 
Commissioner was of the opinion that an appeal might be 
presented and entertained. Otherwise, the said decision 
would have so stated, instead of using the words above 
quoted. 

It is, therefore, held that, in view of all the circumstances, 
said appeal was presented within reasonable time, and may 
now be properly entertained by this office. 

You assign as your third reason why said appeal should 
not be entertained : "Because the case has already been 
considered by the Commissioner of the General Land Office 
on appeal"; and fourth : "Because the Commissioner of the 
General Land Office has already recognized and passed 
upon the sufficiency of the protest of the adverse claimant' 
in his consideration of this controversy on the former ap- 
peal." 
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The first appeal was taken upon the order of the Begister 
hereinbefore referred, con tinning "said hearing for twenty 
(20) days, from said twenty-fifth day of March, 1873," to 
enable the Overman company to file additional proof, etc. 

This question wag the only one before this office on ap- 
peal. The merits of the case were not touched upon, so far 
as is shown by the decision of the Commissioner, and this 
office has not yet rendered a decision as to the adverse 
claim; whether or not, within the meaning of the mining act, 
such claim has been made out by the said Overman silver 
mining company. 

You assign as the fifth reason : " Because the question at 
issue between these parties is now pending in the proper 
court, the said parties having joined issue." 

The fact that suit has been commenced, or is pending 
between the respective parties, does not of itself prevent this 
office from considering the appeal taken, and deciding 
whether or not such an adverse claim has been filed as will 
authorize this office to suspend further proceedings upon 
the application for patent. The milling act of May 10, 1872, 
not only requires a party claiming adversely to commence 
suit, but it also requires him to file an "adverse claim" in 
the manner and within the time prescribed in said statute. 

The sixth reason assigned by you is as follows : "Because 
none of the original papers in tfte case necessary to its con- 
sideration have been filed in the General Land Office ;" and 
seventh : " Because neither the original application nor 
protest has been filed sin the General Land Office." 

The fact that the original papers in this case are not be- 
fore this office, cannot prejudice the case of the Dardanelles 
mining company, said company being in no way responsible 
for the absence of said papers. 

In our said decision of eleventh April last, the Begister 
and Eeceiver were directed to "forward all the papers in 
the case" in case an appeal should be taken. The fact that 
the Begister and Eeceiver failed to comply with positive 
instructions to send up "all the papers in the case," and 
forward copies of the same, does not warrant this office 
in rejecting or dismissing said appeal. 

The Begister and Beceiver will this day be directed to 
forward all the original papers in the case. Your motion to 
dismiss is therefore overruled, and the case will be taken 
up on its merits upon the receipt of the original papers in 
the case. When such papers nave been received you will 
be informed. 

Very respectfully, etc., 

W. W. Oubtis, Acting Commissioner. 



* 
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Department of the Interior, 

Washington, D. C, July 19, 1873. 

Sib: I have examined the appeal of the Overman silver 
mining company from your decision of the third ultimo, 
by which you refused to dismiss the appeal taken by the 
Dardanelles mining company from the decision of the local 
officers made on the thirteenth of January last. The facts 
are as follows: 

On the twenty-second of October, 1872, the Dardanelles 
mining company filed in the local office at Carson City, Ne- 
vada, an application for patent for 1200 linear feet of the 
Bosphorus lode, Nevada. On the nineteenth of December, 

1872, the Overman silver mining company filed a protest 
against said application. On the thirteenth of January, 

1873, the Begister notified the superintendent of the Dar- 
danelles company that an adverse claim had been filed 
against said application, and that said Overman company 
would be required to commence suit within thirty day 8 
from the date of said adverse filing. This was in substance, 
although lacking in technical precision and formality, a de- 
cision that the claim of the Overman company, was such an 
adverse claim as required the case to be referred to the 
courts. 

On the seventeenth of January, 1873, suit was instituted 
against said Dardanelles company by said Overman, and on 
the twenty-eighth of February, 1873, the Dardanelles com- 
pany duly filed its answer in said case. On the fifteenth 
of March, 1873, the Dardanelles company filed with the 
Begister an application to dismiss the adverse claim of the 
Overman company, and supported said claim with sundry 
affidavits. 

The Begister set said motion for hearing on the twenty- 
fifth of March, 1873, and on that day an application was 
made by the Overman company to continue tne hearing of 
said motion for twenty days, to enable the said company to 
prepare its proofs and affidavits to resist the motion to dis- 
miss. 

The local officers granted the motion to continue for 
twenty days, and from this order of the local officers the 
Dardanelles company appealed to the Commissioner of the 
General Land Office, who, on the eleventh of April, 1873, 
on motion of the Overman company, dismissed the appeal. 
On the hearing had before the Commissioner, the only ob- 
jection made to the proceedings theretofore had before the 
local officers, was the one which related to the order of the 
local officers of March 25, 1873, continuing the motion to 
dismiss for twenty days. 

No reference whatever was made to the order of the thir- 
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teenth of January, 1873, which, in substance, held that the 
adverse claim of the Overman company was such an adverse 
claim as required that it should be referred to the courts. 

After the aforesaid appeal was dismissed, and on the 
twenty-third of April, 1873,' the Dardanelles company ap- 
pealed from the decision of the local officers, made on the 
thirteenth of January, 1873, in which they held that the 
claim of the Overman company was an adverse claim. On 
the second of June, 1873, the Overman company filed a mo- 
tion before the Commissioner to dismiss said appeal, and 
on the third of June the Commissioner overruled said 
motion, and set down the case for a hearing on its merits. 

From this decision of the third of June, an appeal has 
been made to the Department, and the question is now pre- 
sented for decision, whether the Dardanelles company, hav- 
ing once appealed from the decision made by the local offi- 
cers, on the twenty-fifth of March, 1873, and that appeal 
been dismissed, can go back of the decision appealed 
from, and appeal from another made prior to that (on the 
thirteenth of January, 1873), or whether the appeal from 
the order of March 25, 1873, brought the whole case before 
the Commissioner, and gave him jurisdiction thereof, and 
required that all objections to the proceedings up to that 
date, should be presented to the Commissioner, or if not 
presented, regarded as waived. 

I am of the opinion, that the appeal brought before the 
Commissioner, the entire proceedings that had taken place 
prior to the date of the order appealed from, and that all 
exceptions to any of said proceedings, should have been 
presented and insisted upon before the Commissioner on 
the hearing of such appeal, and in default thereof should 
be considered as having been waived. Any other practice 
is contrary to the analogies derived from legal proceedings, 
and would be exceedingly inconvenient in practice. 

If a party may go back and appeal from a prior order, 
then he may go back as many different times as there are 
different orders made, and there practically would be no 
end to appeals in a given case. 

I cannot sanction a rule that would result in such conse- 
quences. 

I shall reverse your decision, and that leaves the parties 
in court with their respective claims, where it is to be pre- 
sumed that equal and exact justice will be done. 

Your decision is reversed, and the papers transmitted 
with your letter of the seventh instant are herewith returned. 

Very respectfully, 

B. E. Cowen, Acting Secretary. 
Hon. TV. Dbummond, Commissioner of General Land Office. 
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Official Letters to Registers and Receivers are United 

States Property. 

Department of the Interior, 
General Land Office, Washington, D.C., April 14, 1873. 

Register and Receiver, Austin, Nevada: 

Gentlemen : In the Begister's letter of the thirtieth ultimo, 
he states that, "I do not know the status of this application 
as the ex-Register refuses to let me see his letter book." 

All official letters sent to, as well as the official record of 
letters sent by the Register and Receiver, are the property 
of the United States, and as such should be retained in the 
office of such Register and Receiver. 

If, therefore, the former Register has taken from the 
office any letters, documents or records, which are of the 
character of official communications or records, you will 
immediately demand their return to your office. 

You are requested to give this matter your immediate at- 
tention, and report to this office what action you take. 
Very respectfully, your obedient servant, 

Willis Dbummond, Commissioner. 



Case of the Santa Rita del Cobre Copper Mine, New 

Mexico. 

Department of the Interior, 
General Land Office, Washington, D.C., April 15, 1873. 

Register and Receiver, Santa Fe, New Mexico : 

Gentlemen: On the eighteenth day of April , 1867, James 
H. Carleton, Robt. B. Mitchell, John Pratt, C. P. Clever, 
Thomas J. Buel, H. M. Enos and N. Y. Ancheta, filed in 
your office an application for patent for two thousand linear 
feet of the Santa Rita del Cobre mine, New Mexico. 

On the twenty-first day of April, 1870, my predecessor 
decided this case against the applicants for patent, and no 
appeal having been taken from said decision, it has become 
final. 

It is not necessary now to determine whether that de- 
cision is sufficient to preclude me from opening and recon- 
sidering the case, as however much I may differ from him 
in his reasoning on some points, I fully agree with him in 
his conclusions. 

In his decision he states that, "the Santa Rita Del Cobre 
is therefore of the kind of property which in the seventh 
section of the Territorial mining act of January 18, 1865, 
is classed as ' mines and mineral ground heretofore occu- 
pied in this Territory/ and is subject to relocation only 
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after mining has ceased to be prosecuted regularly for a 
period of ten years or more; and not even in that case, if 
the fee simple title to the land has ever been granted by 
competent authority to those claiming the same; or if the 
claimant has remained in actual and unquestionable posses- 
sion and occupation. 

"Hence when a patent is applied for a re-located mine in 
New Mexico, the applicants must show by prima facie evi- 
dence that it is subject to such relocation; or, in other 
words, that it is one upon which mining has not been pros- 
ecuted regularly for ten years or more; that no record evi- 
dence of a title by competent authority is found in the lo- 
cality where such record should be kept, and that no bona 
fide claimant has been in actual and unquestionable posses- 
sion within ten years preceding the application. 

"The Santa Ilita has not been abandoned voluntarily or 
involuntarily for a period of ten years or more, and if not 
so abandoned, it is not subject to relocation, and conse- 
quently the applicants cannot occupy and improve it ac- 
cording to the customs and mining regulations of New 
Mexico, and if they cannot place themselves in that posi- 
tion, the General Land Office is not authorized to issue a 
patent to them under the act of July 26, 1866. 

"Sweet and La Coste occupied under a lease from the 
widow of de Alqua, which only expired in 1865." 

This statement of my predecessor is fully sustained not 
only by historical and other records of the Territory of New 
Mexico, but by the papers in the case, and the admissions 
of the applicants for patent. 

The Surveyor who made the survey for the applicants on 
the twenty-sixth of June, 1869, in his report, which was 
approved by the Surveyor-general, after giving a history of 
this mine from the date of its discovery, near the close of 
the last century, and showing by whom, at various periods, 
it had been worked, says with reference to the last occu- 
pancy, that Sweet and La Coste worked this mine until 1862, 
and that their lease of the same expired in 1865. 

It is elsewhere shown that Sweet and La Coste aban- 
doned this mine in 1862, because of Indian depredations. 

In describing the mine, the surveyor further says that the 
upper level is about sixty feet from the surface/ and en- 
trance can be had to a number of galleries that were worked 
out from 1860 to 1862. 

Mr. Pratt, secretary of the Santa Kita mining association, 
in a communication to this office, dated February 12, 1870, 
says that the mine had been unoccupied and unworked since 
1862, thus admitting by clear implication that it had been 
occupied and worked to that time. 

Mr. Elkins, attorney for the company, in his argument 
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in this case, dated March 1, 1873, discusses the case as one 
coming under the seventh section of the mining act of the 
Territory of New Mexico, and not as one of original dis- 
covery and location, taking the position that it is not in- 
cumbent upon the applicants to show that the mine has 
been abandoned, but that the prior occupants, if they are 
entitled to any notice or consideration at all, should be 
compelled to snow " that they have not failed to prosecute 
mining for a period of ten years on the mine, and prove it/ 9 

Considering the fact that the Territorial statute does not 
declare a forfeiture unless the niine shall have been aban- 
doned for a period of ten years or more, this position does 
not appear to me to be correct , but by it Mr. Elkins ad- 
mits, by implication at least, that the applicants for patent 
are not entitled to a patent by right of original discovery, 
but that if they can claim anything, it is by virtue of reloca- 
tion, under the seventh section of the mining act of New 
Mexico, relating to the relocation of mining claims which 
have been abandoned for ten years. 

As ten years had not elapsed in 1866, a relocation by the 
parties, i/made in due form, would have been clearly ille- 
gal, and all subsequent proceedings based thereon void. 

I cannot see how my predecessor could have arrived at 
any other conclusion than that expressed in his said de- 
cision of April 21, 1870, 

The location being illegal and void, the subsequent pro- 
ceedings, if in due form, would be invalid ; ana it is not 
necessary to enter into a detailed statement of the defects 
therein. 

It is sufficient to say that such proceedings are not only 
informal and irregular, but lacking in almost everything 
necessary to give this office jurisdiction, or to enable it to 
pass the case to patent. 

As the case is one that cannot be cured by supplying de- 
ficiencies in the record, and in which the applicants for 
patent, if they have any rights, can only protect the same 
by the commencement of new proceedings, after a full and 
complete abandonment of the mine by prior occupants not 
holding the fee simple title, the entry will be held for can- 
cellation, subject to the right of appeal within sixty days 
from service of notice. 

You will inform all parties in interest of this decision, 
allowing sixty days within which an appeal may be taken 
to the Hon. Secretary of the Interior. 

Should no appeal be taken within the time prescribed, 
the entry will be cancelled. 

You will acknowledge the receipt hereof. 
Very respectfully, 

Willis Drummond, Commissioner. 



N. 
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Department op the Interior, 

Washington, D. C, November 6, 1873. 

Sib: I nave examined the appeal of the Santa Bita Del 
Cobre mining association from your adverse decision of the 
fifteenth of April last. 

I affirm your decision, and herewith return the papers 
transmitted with your letter of July 11, ultimo. 

Very respectfully, 

W. H. Smith, Acting Secretary. 
Hon. W- Dbummond, Commissioner General Land Office. 



Miners Claiming Adversely to Agriculturists must be 

confined to Original Locations. 

Department op the Interior, 
General Land Office, Washington, D. C, April 15, 1873. 

Register and Receiver, Sacramento, California: 

Gentlemen: The papers transmitted with the Register's 
letter of. October 15, 1872, in the case of John C. Ham, 
pre-emptiQn claimant, v. Louis Ludekins, B. K. McCoy 
and others, mineral applicants and affiants, have been ex- 
amined. 

It appears that the official plat of Township 6, N. B. 12 
E., Mt. Do. Mer., was filed in your office June 29, 1870, and 
the land in question is returned thereon as agricultural in 

July 29, 1870, John C. Ham filed D. S. No. 1393, on the 
N. i of S. K i and S. W. J of 8. E. V J section 3, and N. 
W. £ of N. E. J section 10 of said township, alleging set- 
tlement thereon, October 6, 1854 . November 17, 1871, he 
abandoned the N. W. J of N. W. | of N. E. J of said sec- 
tion 10 ( as this tract was included in the application, dated 
July 12, 1871, of B. K. McCoy et al., for patent for a placer 
mining claim. 

July 26, 1870, B. K. McCoy and others filed mineral affi- 
davit No. 287 on several tracts of land, including the ones 
under consideration, alleging the mineral character thereof. 

November 14, 1871, Louis Ludekins filed an application 
for patent for a placer mine, embracing the S. J of N. E. J 
of 8. E. i, E. J of N. W. i of N. E. £ of 8. E. J, W. £ of 
N. E. i of N. E. i of S. E. |, E. \ of S. W. J of S. E. \ of 
N. E. i, and W. £ of 8. E. i of 8. E. J of N. E. i section 
3 of said township. 

November 17, 1871, was the day set for a hearing in the 
case, when all parties were present in person and by counsel. 

The testimony offered at this hearing is, in some respects, 
conflicting and unsatisfactory. However, it appears that 
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the mineral applicant has made a blind drain or tunnel, 
sunk shafts and ran drifts at considerable expense, and ob- 
tained good prospects on his claim. In his testimony (page 
32) hastate? «£t "by taking a legal subdivision? fi in- 
eluded in his application land that was not embraced in his 
original location, and that he never claimed as mineral 
before." 

The act of Congress, approved May 10, 1872, provides in 
the tenth section thereof that "where placer claims cannot 
be conformed to legal subdivisions, survey and plat shall be 
made as on unsurveyed land." Mr. Ludetins will therefore 
be allowed to proceed with his application, embracing 
therein only so much land as is included in the original 
locations, made in accordance with the local rules and cus- 
toms of miners, in the mining district wherein the claim is 
situated. 

The remaining portion of the land embraced in the pre- 
emption claim of John C. Ham, is held to be agricultural 
in character, and will be dealt with accordingly. 

Tou will notify all parties in interest of tnis decision, 
allowing sixty days from the date of your notification, in 
which an appeal may be taken to the Honorable Secretary 
of the Interior. 

Please acknowledge the receipt hereof as "N" by its date. 
Very respectfully, 

Willis Drummond, Commissioner. 

Department op the Intebiob, 
General Land Office, Washington, D. C„ Nov. 19, 1873. 

Sib: I have considered the case of John C. Ham, pre- 
emption claimant, v. Louis Ludekins, B. K. McCoy, et al. 9 
mineral applicants and affiants, involving the right to, and 
character of, certain described tracts of land in sections 3 
and 10, T. 6, N. E. 12 E., Sacramento land district, Cali- 
fornia. 

I affirm your decision, and herewith return the papers 
transmitted with your letter of seventh August last. 

I am, sir, very respectfully, your obedient servant, 

C. Delano, Secretary. 
Hon. Willis Drummond, Com'r General Land Office. 
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Tunnel Locations Cannot be Patented. . 

Department op the Interior, 
General Land Office, Washington, D. C, April 15, 1873. 

General George P. Idrie, P. 0. Box, 2050, San Francisco, 

California: 

Sir: In reply to your letter of the first ultimo, I have to 
state that there is no provision of law for patenting tunnel 
locations. 

Such lodes, however, as are discovered in running a tun- 
nel, may be patented, upon full compliance with the law. * * 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Surveyor-general's Certificate on Plats of Mill-Sites. 

Department of the Interior, 
General Land Office, Washington, D. C, April 16, 1873. 

James K. Proudfit, Esq., Surveyor-general, New Mexico : 

Sir: In your letter of the second instant, you inquire 
whether the certificate of the Surveyor-general, attached to 
the plat of a mill-site claim, should state that five hundred 
dollars worth of labor has been expended on improvements 
made upon said mill-site. 

The certificates attached to plats of either lode claims, 
placer claims, or mill-sites, should contain the clause in 
regard to the value of improvements upon such claim. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Proceedings -when Error is Discovered in Survey. 

Department of the Interior, 
General Land Office, Washington, April 17, 1873. 

Josiah Dartt, Esq., Boulder, Colorado : 

Sir: Keferring to your letter of the twenty-third ultimo, 
I have to state that the mining act of May 10, 1872, section 
six, requires an applicant for patent to file with his applica- 
tion " a plat and field notes of the claim ***** made 
made by or under the direction of the United States Sur- 
veyor-general, showing accurately the boundary of the claim" 
for which patent is desired. 

Upon a full compliance with the law and instructions, 
patent will issue for the premises described in said plat and 
field notes, if no adverse claim has been interposed. 

13 
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Where any material error occurs in the survey of a min- 
ing claim, so as to mislead parties who may have a right to 
file adversely, or not to apprise them of the exact bound- 
aries, extent, nature and location of the claim, the applicant 
should commence de novo, by filing with the local land offi- 
cers a plat and field notes, " showing accurately the bound- 
aries of the claim," and publish a notice accurately describ- 
ing the claim, for the patent when issued must conform to 
and agree with the description as given in the plat and field 
notes. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Borax Deposits Patented as Placers. 

Department of the Interior, 
General Land Office, Washington, D. C, April 18, 1873. 

Register and Receiver, Los Angeles, Gal. : 

Gentlemen : Bef erring to your letter of the fourth instant, 
I have to state that lands containing valuable deposits of 
borax cannot be entered under the agricultural laws of Con- 
gress. 

Such lands may be entered, however, under the act of 
July 9, 1870, and the act of May 10, 1872, upon full com- 
pliance with the law and instructions ; both of these laws 
providing for the patenting of lands claimed and located for 
" valuable deposits." 

The proceedings required will be the same as are required 
in case of applications for patents for placer mines. 

Very respectfully, etc., 

Willis Drummond, Commissioner. 



Adverse Claims must be Filed with the Register and 
Receiver of the proper Land Office. 

Department of the Interior, 
General* Land Office, Washington, D. C, April 18, 1873. 

John H. MoMubely, Esq., Lancaster, Penn.: 

Sir: Referring to your communication of the twenty- 
sixth ultimo, inclosing your affidavit in regard to the appli- 
cations for patents for the Unicorn and Bellwether lodes, 
Colorado, and requesting time to file adverse claims against 
said applications, I have to state that the mining act of 
May 10, 1872, requires that all adverse claims to applica- 
tions for patents for mining claims shall be filed with the 
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Begister and Beceiver of the proper land office, within the 
sixty days publication of notice required by law. 
I therefore return the adverse claim referred to. 
Very respectfully, 

Willis Drummond, Commissioner. 



Adverse Claim Rejected because not made out in Proper 

Form. 

Department of the Interior, 
General Land Office, Washington, D. C, May 1, 1873. 

Register and Beceiver, Salt Lake City, Utah: 

Gentlemen: The papers transmitted with your letter of 
the eighteenth of February last, in case of the application of 
Moses Hirschman and William Ottenheimer for patent for 
fifteen hundred linear feet of the War Eagle mine, Ameri- 
can Fork mining district, Utah, have been examined. 

On the fourteenth of November, 1872, Moses Hirschman 
and William Ottenheimer filed in your office an application 
for patent for 1500 linear feet of the War Eagle mine, the 
locus and boundaries thereof being fully set forth in the no- 
tices and diagrams posted upon the claim and in the office 
of the Begister. 

Notice of intention to apply for a patent was published 
for the full period of time required by law, in the Utah Min- 
ing Journal. 

The abstract of title on file with the case shows that the 
applicants for patent have the record title to 1500 linear feet 
of said mine, by purchase from the original locators and 
their grantees. 

It appears that a greater width of surface ground is em- 
braced in said application for patent than thfr local law al- 
lows. If this be true, the width of the claim must be 
diminished to conform to the local law before entry. 

The applicants also filed proof of citizenship and proof 
of compliance with the law and instructions of this office. 
On the eleventh of January, 1873, A. H. Huyett filed in 
your office an adverse claim to said application. This ad- 
verse claim is informal, and insufficient to suspend proceed- 
ings upon said application for patent, for the following 
reasons: 

Said adverse claim is not made out in the form prescribed 
by the act of May 10, 1872, and the instructions of this 
office thereunder. 

The seventh section of the mining act of May 10, 1872, 
declares, "that where an adverse claim shall be filed dur- 
ing the period of publication, it shall be upon the oath of 
the person or persons making the same, and shall show the 
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nature, boundaries and extent of such adverse claim," etc. 
The instructions of this office contained in circular of 
June 10, 1872, paragraph forty-nine, require that, "in order 
that the ' boundaries' and 'extent' of the claim may be 
shown, it will be incumbent upon the adverse claimant to 
file a plat showing his claim and the relative situation, or 
position, with the one against which he claims, so that the 
extent of the conflict may be the better understood. This 

Slat must be made from an actual survey by a United States 
eputy surveyor, who will officially certify thereon to its 
correctness, and in addition there must be attached to such 
plat of survey, a certificate, or sworn statement, by the 
surveyor as to the approximate value of the labor perform- 
ed or improvements made upon the claim of the adverse 
party," etc. 

The record does not show that any survey was made of 
the premises claimed adversely. 

A diagram or plat was filed which it appears was not 
"made from an actual survey by a United States deputy" 
or other surveyor. There is no certificate or sworn stater 
ment attached to said plat or diagram signed by a deputy 
or other surveyor as to the correctness thereof. 

There is no "certificate or sworn statement by the sur- 
veyor as to the approximate value of the labor performed, 
or improvements made upon the claim of the adverse party," 
either attached to said plat, or on file with the case. 

In short, there is nothing in the record to show that the 
adverse claimant has complied with the law and instruc- 
tions, requiring him to have an actual survey of the prem- 
ises made. 

To entitle parties to have their adverse claims considered, 
they must comply fully with the law and instructions, as set 
forth in circular of June 10, 1872. 

Mr. Huyett filed copies of deeds from John T. Lynch, et 
al., which show that the grantees conveyed by quitclaim 
deeds to Mr. Huyett, whatever right, title, or interest they 
may have had in the Crusade mine, but no abstract of title 
is on file showing when the Crusade mine was located, the 
number of locators, the extent of such location, or that said 
Lynch et al. had any interest in the mine whatever. 

The adverse claimant having failed to comply with the 
law and regulations, requiring him to shdw, under oath, the 
nature, extent, and boundaries of his adverse claim, and, 
therefore, having failed to make out a case showing a formal 
conflict with the claim of Hirschman and Ottenheimer, the 
law does not authorize a suspension of proceedings. 

Where parties applying for patents for mining claims 
strictly comply with the law and instructions, this office is 
not authorized to suspend proceedings upon their said ap- 
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plications, at the instance of parties who comply with 
neither the law nor instructions. 

The application of Messrs. Hirschman and Ottenheimer 
will therefore be taken up in its regular order, and disposed 
of as though no attempt had been made to file an adverse 
claim. 

Tou will allow Hirschman and Ottenheimer to proceed 
with their application, and make entry of the premises as 
applied for.. 

You will acknowledge the receipt hereof, and inform all 
parties in interest. 

Very respectfully, etc. 

Willis D&ummond, Commissioner. 

[Note. — May 13, 1873, a telegram was sent to the Surveyor-general of 
Utah, at Salt Lake City, to "make new plat and field notes of War Eagle 
mine, in conformity with decision sent Register and Receiver the first 
instant/*] 



Adverse Claim Rejected for Non -Compliance -with 

Local Laws. 

Department of the Interior, 
General Land Office, Washington, D. C, May 6, 1873. 

Register and Beceiver, Salt Lake City, Utah : 

Sib: On the fifteenth , 1871, Archibald Livingston, 

John M. Moore, and Levi B. Clements filed in your office 
an application for patent for fourteen hundred linear feet of 
the Wandering Boy lode, situate in Big Cottonwood min- 
ing district, Salt Lake County, Utah. 

Copies of the notice and diagram were posted upon the 
claim, and in the office of the Register for the period of 
ninety days, and a copy of the notice of intention to apply 
for a patent was published in the Salt Lake Review, on the 
fifteenth August, 1871, and thereafter for the period of 
time required N by law. 

The applicants for patent filed several affidavits, to the 
effect that said applicants are citizens of the United States, 
that more than two thousand dollars have been expended 
upon said claim ; that the claimants are in the peaceable 
possession of said mine, and have occupied and possessed 
the same in accordance with the mining customs for a pe- 
riod of fifteen months. They also filed a certified copy of 
the notice of location from the office of the District Recorder, 
which shows that L. B. Clements and six others located 
fourteen hundred linear feet of the Wandering Boy mine, 
on the sixth August, 1870, and that the record title to the 
whole fourteen hundred feet thus located is now in the ap- 
plicants for patent. 
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On the twenty-seventh October, 1871, Thomas Butter- 
wood, as agent and superintendent of the Consolidated 
Prince of Wales lode and the Antelope mining company, 
filed an adverse claim to said application, ' alleging the 
premises described in said application for patent embraces 
a portion of the Prince of Wales and Antelope lode. 

On the seventh day of December, 1872, patejit was issued 
for the Prince of Wales and Antelope lode, no adverse claim 
having been asserted to the application therefor. 

In view of these facts, when patent issues for the claim 
of L. B. Clements et al. upon the Wandering Boy lode, a 
clause will be inserted therein excepting and excluding 
from the conveyance all that portion of the premises de- 
scribed in same application for patent, which is embraced 
bv the patent issued to Thomas Butterwood et al. with their 
claim on the Prince of Wales and Antelope lode. 

On the ninth November, 1871, Thomas H. Bates filed an 
adverse claim to the said application. In his sworn state- 
ment, he alleges that he is tne owner, by purchase, of fif- 
teen hundred feet of the Porcupine mine, which was located 
June 15, 1870; " that sufficient work and all acts and things 
were done according to the acts of Congress, the mining 
laws of the district, and customs of miners, to hold and pos- 
sess the same ;" that after the location of the said Porcupine 
mine, the applicants for patent and their grantors located 
said mining ground as the Wandering Boy; that the Porcu- 
pine location embraces all the ground claimed as the Wan- 
dering Boy. 

The adverse claimant also filed a certificate from the 
County Recorder of Salt Ijake County, Utah, to the effect 
that there is on record in his office a quitclaim deed from 
Levi North and fourteen others, to Thomas H. Bates, dated 
August 27, 1870, conveying "the undivided one half of a 
lode, lead or mine, known and described as the Porcu- 
pine " lode for the consideration of one dollar. 

In the sworn statement of H. C. Hullinger, he alleges 
that he is the Recorder of Big Cottonwood mining district, 
and has been ever since said district was organized; that 
the Wandering Boy mine was located August 6, 1870, and 
record thereof made on the same day; that the Porcupine 
mine was located June 15, 1870, and record thereof made 
on the eleventh of August, 1870; that at least fifteen hun- 
dred dollars have been expended upon the Wandering Boy; 
that not to exceed twelve dollars have been expended upon 
the Porcupine mine. s 

In the sworn statement of John Dobbie, William McGhie, 
Alexander Watson and J. Dalgish, they allege that the 
value of the labor and improvements upon the Porcupine 
mine does not exceed twelve dollars. 
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The district mining laws in force at the date of the loca- 
tion, article nine, require that, "twenty-five dollars worth 
of work shall be done on a claim within ten days after the 
recording of the same," etc, and article ten, that "a claim- 
ant or company shall have twenty days to record a claim in, ' 
after discovery and posting up notice on the same." 

Having carefully considered all the papers in the case, 
this office is of the opinion that T. H. Bates, the adverse 
claimant, has failed to make out a prima facia adverse 
showing, and for the following reasons, viz :' 

He has failed to file a copy of the original notice of loca- 
tion of the Porcupine mine from the office of the proper Re- 
corder to show the number of feet embraced by said loca- 
tion; the number of locators, or the number of feet he ac- 
quired for the sum of one dollar from Levi North et al., 
his grantors. 

It is shown, however, by the certificate of the district re- 
corder that the Porcupine location was not recorded in the 
manner prescribed by the district laws. 

He has not produced evidence of compliance with the 

local law, in < regard to expenditures on said Porcupine 

mine. Evidence is submitted, however, to show that not to 

. exceed fifteen dollars have ever been expended upon the 

Porcupine location. 

The adverse claimant has failed to show the nature or ex- 
tent of the conflict alleged, and does not assert that the two 
locations are on one and the same lode. 

Evidence is submitted to show that the Porcupine loca- 
tion "is some fifty feet from the Wandering Boy. 

It would have been much more satisfactory to this office, 
had the adverse claimant set forth the facts in detail upon 
which he bases his adverse claim, and how the premises 
described in the application for patent conflict, and the ex- 
tent of such conflict; as his present mode of testifying, if 
accepted, would enable him not only to determine the facts, 
but also the legal deductions therefrom, thus virtually sub- 
stituting his judgment for that of this office. 

The Genera] Land Office cannot consider as evidence, a 
statement embodying in general terms the conclusions of 
law without stating the facts specifically. 

Tou will inform all parties in interest of ]this decision, al- 
lowing sixty days within which an appeal may be taken to 
the Honorable Secretary of the Interior. 

Be pleased to acknowledge the receipt hereof. 
Very respectfully, etc., 

Willis Drummond, Commissioner. 
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Absence of Local District Laws. 

Department of the Inteeioe, 
General Land Office, Washington, D. C, May 16, 1873. 

Messrs. Hoyt, Seajrs & McKee, San Frcmciaco, California: 

Gentlemen: * * * In the absence of local district 
laws, applicants are required to show compliance with the 
mining acts of Congress in force at the date of their loca- 
tions. 

Very respectfully, etc., 

W. W. Curtis, Acting Commissioner. 



Construction given to the Tenth Section of Act of May 

10, 1872. 

a 

Department of the Interior, 
General Land Office, Washington, D. C, May 19, 1873. 

John E. Blaine, Esq., Surveyor-general, Montana : 

Sib: Inquiry having been made as to the construction 
given by this office to the tenth section of the mining act 
of May 10, 1872, the following is transmitted for your 
guidance. 

Said section declares that "where said placer claims shall 
be upon surveyed lands, and conform to legal subdivisions, 
no further survey or plat shall be required, and all placer 
mining claims hereafter located, shall conform as near as 
practicable with the United States system of public land 
surveys, and the rectangular subdivision of such surveys. 

* * * But where placer claims cannot be conformed 
to legal subdivisions, survey and plat shall be made as on 
unsurveyed lands," etc. 

From the foregoing, it will be seen that placer mining 
claims located after May 10, 1872, must conform as nearly 
as practicable with the public surveys. In other words, 
the location of a placer mine upon surveyed land, made 
after May 10, 1872, should embrace legal subdivisions of the 
public lands, where the same can be done without interfer- 
ing with the rights of other bona fide mineral, agricultural, 
or other claimants in the same tract. 

Where placer mines are situate upon unsurveyed land, or 
where, by reason of some other bona fide claimant, a legal 
subdivision of surveyed land cannot be embraced in an ap- 
plication for patent, a survey must be made of the premises 
for which a patent is sought, in accordance with circular 
instructions of June 10, 1872. 

Very respectfully, etc., 

W. W. Curtis, Acting Commissioner. 
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. Width of a Lode Claim. — What a Patent Conveys. 

Department op the Interior, 
General Land Office, Washington, D. C, May 20, 1873. 

R. O. Old, Esq., Georgetown, Colorado Territory: 

Sib: Referring to your letter of the tenth instant, I have 
to state that the second section of the mining act of May 
10, 1872, declares that "no claim shall extend more than 
300 feet on each side of the middle of the vein, at the sur- 
face, nor shall any claim be limited by any mining regula- 
tion to less than twenty-five feet on each side of the middle 
of the vein, at the surface," etc. 

^ The uniform construction which has been given this por- 
tion of said section by this office, is that no claim located 
after May 10, 1872, can exceed 600 feet in width, under any 
circumstances. Whether a location made after May 10, 
1872, can equal 600 feet in width, depends entirely upon the 
local regulations, or State or Territorial l$ws in force in the 
several mining districts. 

By the statutes of Colorado, approved February 9, 1866, 
a mining claim is limited to "twenty-five feet in either 
direction from the center of the * * lode or vein." 

The act of May 10, 1872, simply declares that a mining 
claim located after the passage of said act, shall not exceed 
300 feet in width on each side of the center of the vein, and 
that surface right shall not be limited to less than fifty feet 
in width, unless adverse claims existing on the tenth May, 
1872, render such lateral limitation necessary. 

The miners of the district, or the State or Territorial 
legislatures, are authorized by the act to regulate and con- 
trol the width of a location; providing, however, that the 
width shall not exceed 600 feet, nor be limited to less than 
fifty feet. 

Where an application is made for a patent for a mine 
located prior to May 10, 1872, the patent, when issued, con- 
veys to the grantee the right to follow the particular lode 
named in the patent to the number of feet expressed in said 
conveyance, although the lode should, in its course, leave 
the surface ground described in the patent, and enter the 
land adjoining. 

The patent not only grants him the right to follow the 
particular lode named to the number of feet expressed in 
the patent, along the course thereof, but also grants him 
the right to follow said lode to any depth. 
* The patent also conveys to the grantee the right to follow 
all other veins, lodes, or ledges, the tops or apexes of which 
lie within the exterior boundary lines of his survey, if the 
same were not adversely claimed on the tenth May, 1872, 
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only to such an extent, however, along the course thereof, 
as may be embraced by such exterior boundaries, but to 
any depth. 

Where application for patent for a mill-site is made, sat- 
isfactory proof must be furnished that the land claimed is 
not mineral in character. 

Very respectfully, etc., 

W. W. Cubtis, Acting Commissioner. 



An Adverse Claim Rejected because filed against Three 
Applications. An Adverse Claim Rejected because 
no Interest Shown. 

Department of the Interior, 

General Land Office, Washington, D. C, June 9, 1873. 
Register and Receiver , Salt Lake City, Utah : 

Gentlemen: This office has examined the papers in case 
of the application of Norris W. Mundy and Joseph R. 
Walker, for patent for the Mountain Tiger lode ; the appli- 
cation of J. II. Walker, for patent for the Zella lode ; the 
application for patent for the Bockwell lode, made by J. B. 
Walker. 

Two of said applications for patents were filed in your 
office on the fifth March, 1873, to wit, for the Mountain 
Tiger lode, and the Kockwell lode. 

The application for patent for the Zella lode was filed in 
your office on the eleventh March, 1873. The applicants 
for patent have shown a strict compliance with the law and 
instructions in each case. 

On the third May, 1873, a protest was filed in your office 
against said applications for patents, which protest is sworn 
to by Thomas Davis, as attorney for William W. Daly, 
Charles Gippert, H. S. Haines and Edward Bell ; attached 
to said protest is a diagram made by Thomas Davis, who, 
it appears, is not only attorney for said protestants, but 
also Deputy Mineral Surveyor. This protest is informal, 
and insufficient to warrant this office in suspending pro- 
ceedings upon said applications, and for the following rea- 
sons : 

It is contrary to the spirit and letter of the law and the 
practice of this office to permit one person, or association 
of persons, to file one protest against several applications 
for patents for separate and distinct lodes. In the cases 
under consideration, there were three separate and distinct 
applications for patents for three separate and distinct 
lodes. Each application is an entirety, and rests upon its 
own merits. 

As each application for patent under the mining act is 
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for a separate and distinct portion of mineral land, parties 
who desire their adverse claims considered must file a 
separate and distinct adverse claim against each applica- 
tion separately. 

Adverse claimants who desire to have their adverse claims 
considered, must strictly comply with the law and instruc- 
tions, and file with the local land officers, within the time 
prescribed by law and in proper form, a separate and dis- 
tinct adverse claim against each application which it is al- 
leged conflicts with the premises owned by such adverse 
claimants. 

Where applicants for patents strictly comply with the 
law and instructions, the adverse claimants will also be 
required to strictly conform to the instructions of this office 
and the laws of Congress. 

In the cases under consideration, it is not clear how the 
protestants could in any way be injured, or their rights pre- 

S diced, by the issuance of patents as applied for ; as the 
ew Era location is of much later date than that of either 
the Zella, Kockwell, or Mountain Tiger mines, the mining 
act of May 10, 1872, sec. 14, providing what the respective 
rights of the parties shall be where " two or more veins 
intersect or cross each other." 

The protest of Wm. W. Daly et al. is not, in the opinion 
of this office, such an adverse claim as is contemplated by 
the mining act, and cannot operate as a bar to issuance of a 
patent, as applied for. 

On the eighth April, 1873, George C. Bates, as attorney 
for W. C. Anderson, filed a protest against the application 
for patent for the Zella mine. It appears from the papers 
in the case, that, on the first November, 1870, James Keller, 
George Carleton, J. E. Dickerson, E. J. Elzy, D. E. Cam- 
eron and W. C. Anderson, located twelve hundred linear 
feet of the Zella lode ; and that on the twenty-sixth Novem- 
ber, 1870, W. C . Anderson sold his interest in said mine 
to Geo. W. Eaton and Joseph Leighton, and that the appli- 
cant for patent has the record title to the whole twelve 
hundred leet, by purchase. 

It appears that W. C. Anderson was not of age at the 
date of said location, and that he is now but twenty years 
of age. In his said protest, he claims that his conveyance 
of said premises was null and void, he being a minor at the 
date thereof. 

It appears that W. C. Anderson made this location in his 
own name. If he, being a minor, was doing business for 
himself and in his own name, as appears from the testi- 
mony, he had the right to dispose of whatever he acquired 
by virtue of saijl location. 

If it was necessary ftr his guardian to execute the deed 
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of conveyance to Eaton and Leighton, hereinbefore referred 
to, it was also necessary that his guardian should assert 
the adverse claim to said application for patent. 

It appears that W. C. Aiiderson, on the second Decem- 
ber, 1872, by his guardian, executed a deed for said two 
hundred feet in the Zella mine to the applicant for patent. 
From the foregoing, it is evident that whatever right, title, 
or interest W. G. Anderson may have had to the Zella 
lode by virtue of location, is now in the applicant for 
patent, and the protest asserted by him is not, m the opin- 
ion of this office, such an adverse claim as would warrant 
this office in suspending proceedings upon the application 
forpatent. 

You will inform all parties in interest of this decision, 
etc. 

Very r esp ectfully, etc., 

W . W. Cubtis, Acting Commissioner. 



Application Rejected on account of Insufficient Notice. 

Department of the Interior, 
General Land Office, Washington, D. C, June 18, 1873. 

Register and Receiver, Salt Lake CUy, Utah: 

Gentlemen: This office has carefully examined the papers 
in case of the application of I. G. Bateman, for patent for 
the Red Warrior' lode, West Mountain mining district, 
Utah. 

The application for patent for said mine bears date Octo- 
ber 4, 1871, and the indorsement made by the Register 
thereon, shows that the notice of intention to apply for a 

Eatent and a diagram of the claim, were posted in his office, 
rom the fourth October, 1871, to the eighth January, 1872. 

By the affidavit of John R. Murphy and Benjamin F. 
Oliver, it appears that a copy of said notice and diagram 
was posted upon the claim, from the fifth October, 1871, to 
the fifth January, 1872. 

By the affidavit of Frank Kenyan, it appears that the 
notice was published in the Salt Lake Review, for a period 
of ninety days, commencing September 9, 1871. 

In the application for patent, in the notices and diagrams 
posted upon the claim, and in the office of the Register, 
and in the published notice, the claim is described as fol- 
lows: 

"The discovery monument of said claim is located about 
two miles south-east from the town of Bingham, at the head 
of Bingham canon, at or near the furnace-site to the under- 
signed belonging. * * * From* the discovery monu- 
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ment said claim runs N. 36° 3(T E. 600 feet and &. 36° 30* 
W. 600 feet," etc. 

On the twenty-ninth April, 1872, Thomas Fitch, attorney 
for the applicant for patent, informed this office, by letter, 
that the location of tne mine had been given inaccurately 
in the application for patent, "the mines being described 
as in a south-easterly direction from Bingham City, whereas 
it should be south-westerly." 

From an abstract of title, certified to by the District [Re- 
corder, it appears that I. C. Bateman, and four others, 
located 1200 linear feet of the Bed Warrior lode, on the 
twenty-fourth January, 1871. 

There is no record evidence on file in this office, to show 
that Mr. Bateman has ever purchased the rights of his co- 
locators, or that he has the record title to more than 240 
linear feet of the Bed Warrior lode. 

From the foregoing, it will be seen that the proceedings 
in the matter of this application for patent have been very 
informal and irregular, and not in accordance with the law 
and instructions. 

This application for patent was filed under the act of July 
26, 1866. 

Said act requires the applicant for patent to file with the 
Begister and Beceiver an application for patent, with a dia- 
gram of the premises sought to be patented, and "that 
upon the filing of the diagram, as provided in the second 
section of this act, and posting the same in a conspicuous 
place on the claim, together with a notice of intention to 
apply for a patent, the Begister of the land office shall pub- 
lish a notice of the same, in a newspaper published nearest 
to the location of said claim, and shall also post such notice 
in his office, for the peri6d of ninety days." 

In the case under consideration the notice was published 
nearly a month prior to the date of the application, and for 
the same length of time before the notices and diagrams 
were posted on the claim and in the office of the Begister, 
and not during the ninety days of posting notices. 

The description and location of the premises as given in 
said notices and diagrams were very meager, and acknowl- 
edged by the attorney for the applicant to be incorrect. 

The evidence submitted by the applicant shows that he 
has the record title to 240 linear feet only, while the appli- 
cation is for 1200 feet. 

In view of these informalities and irregularities, this 
office would not be authorized to issue a patent upon said 
application even though it had been clear of adverse claims, 
and the same is accordingly rejected. 

On* the fourth of November, 1871, Wm. Adams and A. 
P. Sanders, filed an adverse claim to said application for 
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patent, and commenced suit , in the District Court 

of the Third Judicial District, Utah, to determine the re- 
spective rights of the parties in interest to the premises in 
dispute. 

By the certificate of the clerk of said court it appears that 
in November, 1872, a judgment was rendered dismissing 
the complainants' bill in said suit. 

On the second of January, 1872, and before the expira- 
tion of the ninety days notice by publication and posting, 
John W. Ken filed an adverse claim to said application. 
This adverse claim would have been sufficient to require 
that the matter be referred to the local courts for adjudica- 
tion had not the application for patent been rejected. 

On the twenty-seventh of March, 1872, Peter Lorenson 
et cd., filed a protest against said application for patent, 
which could not have been considered if the application for 
patent has been allowed to proceed, as the same was filed 
after the ninety days notice by posting and publication had 
expired. 

xou will inform all parties in interest, and acknowledge 
the receipt hereof. 

Very respectfully, 

Tour obedient servant, 

W. W. Cubtis, Acting Commissioner. 



Department of the Interior, 
General Land Office, Washington, D. C., October 8, 1873. 

Register and Receiver, Salt Lake City, Utah: 

Gentlemen: On the eighteenth of June last, this office 
rejected the application of I. C. Bateman for patent for 
the Bed Warrior lode, West Mountain mining district, 
Utah, for the following reasons, to-wit: 

First. On account of insufficient and erroneous descrip- 
tion of the premises in the application for patent, the pub- 
lished notice, and the notices and diagrams posted upon 
the claim and in the office of the Begister. 

Second. Because the notice was not published the same 
ninety days that the notices and diagrams were posted; the 
notice having been published on the ninth of September, 
1871, and for ninety days thereafter, while the notices and 
diagrams were posted upon the claim October 5, and in the 
Begister's office on the fourth of October, 1871. 

Third. For the reason that there was no record evidence 
on file to show that Mr. Bateman had the possession, or 
the right of possession, to 1200 linear feet of the Bed War- 
rior lode, the abstract of title showing that Mr. Bateman 
had the record title to 240 linear feet only. 
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On the seventh instant, Mr. Bateman made application 
for a rehearing of the case, and filed an abstract of title 
from the office of the County Recorder, which shows that 
the applicant has now the record title to 1200 linear feet of 
said lode. It also shows that the record title to said lode 
was in D. E. Buel and I. C. Bateman at the date of the ap- 
plication for patent, and that the applicant became the sole 
owner of said lode on the twenty-second of August, 1872, 
nearly eleven months after a patent had been applied for. 

Mr. Bateman also filed an affidavit in the case. 

After a careful consideration of the matter, said applica- 
tion for a rehearing is overruled, and you will so inform all 
parties in interest. 

Very respectfully, 

Willis Drummond, Commissioner. 



Locations when a Vein exceeds Fifteen Hundred Feet in 

Length. 

Department of the Interior, 
General Land Office, Washington, D. C, June 17, 1873. 

Messrs. Hoyt and Bbothebs, Helena, Montana: 

Gentlemen : Referring to your letter of the thirtieth ultimo, 
I have to state that the mining act of May 10th, 1872, de- 
clares that, "a mining claim located after the passage of this 
act, whether located by one or more persons, may equal 
but shall not exceed one thousand five hundred feet in 
length along the vein or lode." 

But there is no provision of law to prevent parties from 
locating other claims upon the same lode, outside of the 
first location made on the lode or vein. 

If a lode or vein three thousand feet in length is discov- 
ered, two locations may be made, each of fifteen hundred 
feet, thereon. 

Very respectfully, 

Your obedient servant, 

W. W. Cubtis, Acting Commissioner. 



[ining 



Department of the Interior, 
General Land Officjb, Washington, D. C., June 19, 1873. 

Register and Receiver, Central City, Colorado : 

Gentlemen : As you were informed on the thirteenth in- 
stant, applications for patents for mining claims, situate 
within the exterior boundaries of town-sites, applications 
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or entries will be received by you, where applicants show 
that they have the possession, or the right of possession 
thereto, by virtue of compliance with the local and con- 
gressional enactments, and file the necessary proofs. 

In all patents for mining claims situate within the exterior 
boundaries of a town-site application or entry, the follow- 
ing clause is inserted, viz: " Excepting and excluding, how- 
ever, from these presents, all town property rights upon the 
surface; and there are hereby expressly excepted and ex- 
cluded from the same, all houses, buildings, structures, 
lots, blocks, streets, alleys, or other improvements on the 
surface of the above described premises not belonging to 
the grantees herein, and all rights necessary or proper to 
the occupation, possession, and enjoyment of the same." 

Tou will so inform all parties in interest. 
Very respectfully, 

W. W. Curtis, Acting Commissioner. 



Minerals in the Indian Territory. 

Department op the Interior, 
; General Land Office, Washington, D. C., June 26, 1873. 

B. H. Angwin, Esq., Sherman, Texas: 

Sib: In reply to the inquiry contained in your letter of 
June 25, 1873, referred to this office by the Secretary of 
the Interior, I have to state that the minerals in the Indian 
Territory are not reserved by the United States, and this 
office has no control whatever over the lands in said terri- 
tory. 

Very respectfully, 

Willis 1)rummond, Commissioner. 



Minerals Discovered after Patent has issued to Agricul- 
tural Claimant. 

Department of the Interior, 
General Land Office, Washington, D. C, July 10, 1873. 

Cyrus Madden, Esq., Port Or ford, Oregon: 

Sir: In reply to the inquiry in your letter of June 15, 
1873, I have to state that all mineral deposits discovered 
upon land, after United States patent therefor has issued to 
a party claiming under the laws regulating the disposal of 
agricultural lands, pass with the patent, and this office has 
no further jurisdiction in the premises. ■ 

Very respectfully, 

Willis Drummond, Commissioner. 
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Deposits of Fire Clay may be Patented. 

Department of the Interior, 
General Land Office, Washington, D. C, July 10, 1873. 

G. Billings, Esq., Assistant Treasurer Germania Smelting 
and Refining Company, Salt Lake City, Utah : 

Sir: In reply to the inquiry in your letter of June 30, 
1873, I have to state that lands valuable on account of de- 
posits of fire clay, may be patented, on compliance with 
the mining act of May 10, 1872. 

Very respectfully, 

Willis Drummond, Commissioner. 



r 

Claim Rejected because not Located in Accordance with 
Law. Instructions for Mining Claimants in Arizona. 

Department of the Interior, 
General Land Office, Washington, D. C., July 10, 1873. 

Register and Receiver, Prescott, Arizona : 

Gentlemen : On the twenty-fourth March, 1873, you were 
directed to call upon M. B. Duflield and J. Q. Dickason, 
who made mineral entry No. 3, at your office, of the San 
Xavier mine, for proof of ownership and possession under 
the local rules or regulations of miners in Tucson mining 
district, Pima County, Arizona Territory. 

With the Register s letter of May 6, 1873, was received 
a copy of notice of location of the San Xavier mine, duly 
certified under the seal of the County Recorder of Pima 
county. This location notice shows that five persons : M. 
G. Gay, Wm. Kirkland, Fritz Courtzen, Calvin Cuzinno* 
and John Davis, who doubtless acted in entire good faith in 
the matter, claimed and located 3,600 feet of this lode. 

But this location was made on September 11, 1866, 
nearly two months after the passage of the Congressional 
mining enactment of July 26, 1866, the first section of which 
declares " that no location hereafter made shall exceed two 
hundred feet in length along the vein for each locator, with 
an additional claim for discovery to the discoverer of the 
lode," etc. 

There was then, on the eleventh September, 1866, no au- 
thority of law for the location of, thirty-six hundred feet of 
a lode by five persons ; twelve hundred feet being the great- 
est extent then subject to location by five persons, provided 
they were the discoverers, or one thousand feet if claimed 
simply as locators ;■ and this office is accordingly unable to 
issue a patent upon said application as it now stands, being 
for three thousand feet on said San Xavier mine. 

14 
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You will inform the applicants for patent, as the locators 
claimed the San Xavier mine as discoverers, that they will 
be allowed to take twelve hundred feet along the line of the 
lode, in which event the monuments on the westerly end of 
the claim would have to be moved toward the east by a 
United States Deputy Surveyor, and the plat and field 
notes amended accordingly, a resurvey of the premises not 
being necessary. 

Should the applicants prefer, they have the option of 
making relocations, under the act of May 10, 1872, in which 
case they will commence de novo, after filing notice of loca- 
tion with the proper local officer. The proceedings in that 
event will be the same as though no previous application 
for patent had been undertaken. 

Should the claimants commence de novo, the Surveyor- 
general can adopt the field notes of survey already made, 
with the necessary amendments as to distances along the 
vein and corner mohuments, thus saving the applicants the 
expense of a resurvey. 

After the expiration of the sixty days period of publica- 
tion, should no adverse claim be filed, you will allow the 
claim to be entered, issuing the usual certificate and receipts 
of the current number and date. The duplicate Receiver's 
receipt, of course, will not be issued until the one now in 
possession of the claimants is first delivered to the Receiver, 
upon proper application the purchase money already paid 
on the former entry (No. 3) will be refunded. 

Hereafter in receiving applications for mining patents, 
you will be particular to ascertain from the claimants : 

First. Whether they claim right of possession under the 
local customs or rules of miners, as the same existed in the 
district, prior to the adoption of general mining regulations 
by the Legislature of Arizona; and if so, require satisfac- 
tory proof that the claim is occupied in accordance with 
such customs or rules; certified copies of the regulations in 
force at the date of location to be transmitted with the 
case. 

Second. Whether the application is for a claim located 
in pursuance of the general regulations adopted by the said 
Legislature, (known as Chapter L of the Howell Code,) and 
if such is the case, require satisfactory proof that the claim- 
ants have, in making their locations, complied with such 
regulations. 

Third. If the claimants desire patent for a claim located 
in accordance with the act of Congress, approved July 26, 
1866, you will observe that the location does not exceed 
two hundred feet on the course of the vein or lode for each 
person who is a party to such location, with two hundred 
additional feet for the discoverer, or three thousand feet for 
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any association of persons; which three thousand feet can 
only be taken at the rate of two hundred feet to each indi- 
vidual comprising such association, two hundred additional 
feet being allowed the discoverer. By which it will be per- 
ceived that to locate three thousand feet on any vein or 
lode, required not less than fourteen persons, where one 
was the discoverer, or fifteen persons if taken without refer- 
ence to the discovery claim. 

Fourth. If the application is for a mine located since 
May 10, 1872, the maximum along a vein or lode, that can 
be located by one person or several persons, is fifteen hun-. 
dred feet, and three hundred feet on each side of the center 
of the vein at the surface is the greatest width of surface 
ground permitted under the mining act of May 10, 1872. 

By giving careful attention to these details, much need- 
less expense and vexatious delay will be avoided. The 
papers in the present application are herewith returned, 
and you will notify the applicants for patent accordingly. 

Very respectfully, 

Willis Drummond, Commissioner. 



Three Hundred and Twenty-seven Acres of Placer 
* Ground in one Entry. 

Department of tA Interior, 
General Land Office, Washington, D. C, July 10, 1878. 

Register and Beceiver, Fair Play, Colorado: 

Gentlemen: In reply to the inquiry in the Register's let- 
ter of July 1, 1873, I nave to state that parties holding the 
possessory right in accordance with the local laws, may 
make a single entry of three hundred and twenty-seven 
acres of placer ground upon compliance with the mining 
act of May 10, 1872. 

Very respectfully, 

Willis Drummond, Commissioner. 



Courses and Distances must give way when in Conflict 

-with Fixed Objects. 

Department of the Interior, 

Washington, D. C, July 15, 1873. 

Sir: I inclose herewith a copy of the opinion of Hon, 
Walter H. Smith, Assistant Attorney-general, in the matter 
of the application of the Brown silver mining company, 
for patent for the Mammoth lode, Central City district, 
Colorado Territory. 
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I concur in the views set forth in the opinion, and reverse 
your decision adverse to the application. 

This decision cancels and sets aside that of the twenty- 
fifth February last, in this case. 

The papers transmitted with your letter of thirteenth 
January last, are herewith returned. 

I am, sir, very respectfully, your obedient servant, 

C. Delano, Secretary. 
Hon. Willis Drummond, Com'r General Land Office. 

[INCLOSUKE.l 

Department of Justice, 
Office of Assistant Att'y-general, Washington, July 15, 1873. 

Sir: I have examined the application of the Brown silver 
mining company, for a patent to certain premises in the 
Territory of Colorado, on appeal to your department from 
the adverse decision of the Commissioner of the General 
Land Office, of the fourth of September, 1872. He rejected 
the claim, for the reason that the premises were described 
differently in the application and the final survey. 

The only point of difference consists in this, the applica- 
tion commences its description at the mouth of the jBrown 
silver mining company's tunnel, and runs thence north 7° 
30' west 100 feet, to the discovery of the Mammoth lode. 
This course of north 7° 30* west 100 feet, will not rteach the 
discovery, but it requires^ a new and additional course of 
north 16° east, and a distance of eighty-one feet, to reach 
the discovery. With the exception of the above, there is 
no discrepancy between the application and final survey. I 
think that, in law, there is no discrepancy. It is well set- 
tled, that courses and distances must give way, when in 
conflict with fixed objects. The application calls for two 
well defined fixed points; the mouth of the tunnel, and the 
discovery. The course and distance given will not lead to 
the discovery. They must, therefore, be rejected, and the 
call requires a straight line from the mouth of the tunnel to 
the discovery. 

I advise a reversal of the decision of the Commissioner. 
Very respectfully, 

W. H. Smith, Assistant Attorney-general. 
Hon. C. Delano, Secretary of the Interior. 



Mining Claim Fraudulently Entered by an Agriculturist. 

Department of the Interior, 
General Land Office, Washington, D. C., July 17, 1873. 

James F. Talbott, Esq., Shady Run, Placer County, CaL: 

Sib : Referring to your letter of June 16, 1873, I have 
to state, that if you, or those for whom you inquire, had a 
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valid mining claim under the local laws, and were engaged 
in mining on the land embraced in the agricultural claim of 
Edden Harvey at the time entry thereof was made, and that 
fact can be established to the satisfaction of this office, it 
will afford you all the aid in its power to set aside the pat- 
ent, so as to enable you to acquire title to your mine. 

Very respectfully, 

Willis Drummond, Commissioner. 



Fraudulent Entry of Mineral Land by Agriculturists and 

Corporations. 

Department op the Interior, 
General Land Office, Washington, July 26, 1873. 

Messrs. Hoyt, Sears and McKee, 63 Merchants' Exchange, 

San Francisco, Cal. : 

Gentlemen : As requested in your communication of 
June 18, 1873, I inclose herewith a copy of the letter refer- 
red to, dated July 11, 1868, relative to sales of mineral 
lands patented to railroads. 

After a careful examination of this question I will state, 
that while this office undoubtedly possesses the power to is- 
sue a second patent for the purpose of correcting a mistake 
or inadvertence, I am not fully satisfied that it possesses 
the power to do so, in a case in which the first patent has 
been obtained by artifice or fraud upon a record regular in 
all respects upon its face. 

There can be no doubt as to the propriety or legality of 
this office correcting an error in its records by the issuance 
of a second patent, or otherwise. But I entertain grave 
doubts as to its right or power to decide as to questions of 
fraud, after the consummation of an entry and the execution 
and delivery of a patent thereon. 

Even if this office possesses jurisdiction over questions of 
fraud, under such circumstances I do not think it will be 
good policy for it to exercise it in ordinary cases. Jurisdic- 
tion over questions of fraud more properly pertains to courts 
of equity, and as they have the power to afford ample relief, 
I prefer, even if I have the right to act in such cases, to leave 
parties to their remedy in the courts. 

And therefore, instead of issuing a second patent, in 
cases where first patent to lands have been obtained by 
fraud, to the injury of parties having a right or equitv 
therein, and the facts are brought before this office, it will 
bring the matter to the attention of the Department of Jus- 
tice, and ask that the party injured be permitted to use the 
name of the United States, in the prosecution of proper 
proceedings in the courts. 

Very respectfully, 

Willis Drummond, Commissioner. 
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Iron Deposits must be Sold under the Mining Laws. 

Department of the Interior, 
General Land Office, Washington, D. C.,- July 26, 1873. 

0. C. Clements, Esq., U. 8. Surveyor-general, Salt Lake 

City, Utah: 

Sib: Bef erring to the subject of your letter of February 
18, 1873, I have to state that prior to the passage of the 
mining act, approved May 10, 1872, lands containing de- 
posits of iron ore were disposed of for cash at private 
entry, the same as agricultural lands. 

The language of that statute, however, is so comprehen- 
sive as to justify the belief that it was the intention of Con- 
gress to include iron ore among the mineral deposits to be 
disposed of under its provisions. Congress, by subsequent 
legislation, appears to have placed this construction upon 
the act. 

By an act approved Feb. 18, 1873, it is provided, that 
" deposits or mines of iron in Michigan, Wisconsin, and 
Minnesota, shall be excluded from the operations of the act 
of May 10, 1872." This is, in effect, saying that prior to 
that time deposits or mines of iron had been subject to the 
operations of said act in those States, and that they remain 
subject to its operations in the States not specifically named. 

To your inquiry, I therefore reply, that lands more valu- 
able on account of veins or deposits of iron than for agri- 
cultural purposes, can be entered upon compliance with the 
several requirements of the mining act of May 10, 1872. 

Very respectfully^ 

Willis Drummond, Commissioner. 



Salt Springs Disposed of only by Special Acts of 

Congress. 

Department of the Interior, 
General Land Office, Washington, D. C, July 28, 1873. 

John A. Boluns, Esq., Salt Lake City, Utah: 

Sir: In reply to your inquiry, I have to state that there 
is no general law under which salt springs can be patented. 
Lands upon which springs of this character are found are 
disposed of only by special act of Congress. 

Very respectfully, 

Willis Drummond, Commissioner. 
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Tunnel Owners must use Diligence. No Specified 
Expenditure to Retain Tunnel Rights. 

Department of the Interior, 
General Land Office, Washington, D. C, Aug. 1, 1873. 

L. S. David, Esq., Grass Valley, California: 

Sir : In reply to the inquiry in your letter of July 18, 
1873, I have to state that locators of tunnels under the act 
of May 10, 1872, are required to use reasonable diligence 
in working and advancing their tunnels ; otherwise such 
tunnel locations are treated as abandoned. 

Section 4 of the mining act referred to reads as follows : 

«<* * * * jj u t f a il ur e to prosecute the work on the 
tunnel for six months shall be considered as an abandon- 
ment of the right to all undiscovered veins on the line of 
said tunnel." 

There is no specified amount to be expended to retain 
the ownership of a tunnel location . 

The act approved March 1, 1873, amending the act of 
May 10, 1872, only refers to lode claims located prior to the 
passage of said act of May 10, 1872. 

Very respectfully, 

Willis Drummond, Commissioner. 



Status of Mining Claims -within Alaska Territory. 

Department of the Interior, 
General Land Office, Washington, D. C, Aug. 2, 1873. 

Brev't Brig. Gen. H. Clay Wood, U. S. A., Portland, Oregon: 

Sir: In reply to the inquiries in jour letter of July 18, 
1873, I have to state that the territory of Alaska has not 
yet been organized into a surveying district, and therefore 
no applications for patents for mining lands in that territory 
can be received or considered by this office. 

Very respectfully, 

Willis Drummond, Commissioner. 



Number of Feet of a Lode that could be located in Col- 
orado in October, 1864. 

Department of the Interior, 
General Land Office, Washington, D. C, Aug. 14, 1873. 

Register and Receiver, Central City, Colorado : 

Gentlemen : The papers transmitted with your letter of 
the twenty-sixth June, in the matter of the application of 
the Pine silver mining company, for patent for 3,000 linear 
feet of the Gus Belmont lode, Colorado, have been examined. 
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,It appears that on the thirteenth November, 1867, said 
application for patent was filed in the Denver office, and 
received at the Central City office, on the ninth June, 1868. 

The application describes the premises as "commencing 
at a shaft eighteen feet deep. * * * Thence north 29° 
30' E. 800 feet, and from said starting point south 29° 3(T 
west 2,200 feet." 

The premises described in the final survey, commencing 
at said shaft, run N. 51° 42* E. 220.6 feet; thence N. 40° 15' 
E. 203.28 feet; thence north 33° east 84. 5 feet; thence north 
39° E. 291.72 feet, and from said shaft S. 44° 3(T W. 2,200 
feet. 

From the foregoing, it will be seen that the final survey 
covers but a small portion of the premises described in the 
application for patent. 

by the abstract of title on file with the case, it appears 
that the record' of the location of the Gus Belmont lode was 
made on the sixth October, 1864. The mining laws in force 
in Colorado at the date of said record declares that "all min- 
eral and quartz lodes hereafter discovered, shall cease and 
terminate, so far as they have any legal existence, at the dis- 
tance of 800 feet in either direction, on the line of the lode, 
from the center of the discovery hole." 

Said company could only receive a patent for 1,600 linear 
feet under the mining acts of Congress. In view of these 
irregularities in the application and final survey, you will 
inform said company that it will be necessary for them to 
have a resurvey made of the Gus Belmont lode, embracing 
only the number of feet to which they are entitled under 
the law, to wit: 1,600 linear feet, which survey should con- 
form to the application for patent as far as the courses are 
concerned. 

I return the proof of publication, that the same may be 
sworn to. You will inform all parties in interest, and 
acknowledge the receipt. 

Very respectfully, 

Willis Drummond, Commissioner. 



Adverse Claim Rejected because Suit -was not Com- 
menced in Court as Ordered. 

Department op the Interior, 
General Land Office, Washington, D. C, Aug. 18, 1873. 

Begister and Receiver, Helena, Montana : 

Gentlemen : Keferring to your letter of the first instant, 
with inclosures in case of the application of the Montana 
flumiug and mining company, for patent for certain placer 
mining ground in Montana, against which Eichard Hiss- 
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rich filed an adverse claim; I have to state that on the nine- 
teenth of April, 1872, you were informed that "a prima 
facia adverse showing has been made out and you will in- 
form said Hissrich that thirty days from the date of your 
notification will be allowed him to institute proceedings in 
court to adjudicate the right of possession to the premises 
in dispute. ' 

It appears that on the second of May, 1872, the Eegister 
addressed a letter to "Mr. John Hissrich" giving notice of 
the decision of this office, which letter was returned in due 
time to the land office at Helena, indorsed "return to 
writer." 

By the affidavits transmitted with your letter of the first 
instant, it appears that neither Mr. Hissrich nor his attor- 
ney, W. F. Sanders, was informed of said decision of April 
19, 1872, until the third of January, 1873. 

It also appears that said adverse claimant did not com- 
mence suit within thirty days from the day on which his at- 
torney alleges under oath, that he received information that 
a decision had been rendered in said case. 

More than seven months have elapsed since said attorney 
received information that a decision had been rendered, di- 
recting said adverse claimant to bring suit, and yet it ap- 
pears that no suit has been instituted by him against the 
applicant for patent. In view of all the circumstances of 
the case, the great length of time which has elapsed since 
said adverse claim was filed, and the non-compliance with 
said decision of April 19, 1872, by said Hissricn, or his at- 
torney, this office declines to longer delay proceedings upon 
said application. 

The case will be taken up for examination in its order, 
when patent will issue if all be found regular. 

Tou will notify all parties, etc. 

Very respectfully, 

Willis Drummond, Commissioner. 



In taking Appeals the Points of Exception Must be 

Stated. 

Department of the Interior, 
General Land Office, Washington, D. C, Aug. 18, 1373. 

Henry Sherman, Esq., 1908 F. St., Washington, D. C. : 

Sir: Referring to your communication of this date, I have 
to state that the regulations of the General Land Office and 
of the Department of the Interior, require parties taking 
appeals from the decisions of this office, to notify this office 
in writing of the "points of exception to its action," within 
the time allowed for appeal. 
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In your communication you do not state the points of ex- 
ception to the decision of this office of June 9, 1873, in the 
matter of the applications for patents for the Rockwell, Zella 
and Mountain Tiger mines, but state that "you will please 
direct my appearance to be registered and cause an appeal 
from said decision to be entered in due form, the points 
and argument thereupon to be submitted hereafter." 

As you were personally informed this day, this commu- 
nication cannot be considered an appeal, and will not be 
recognized as such. Very respectfully, 

Willis Dbummond, Commissioner. 



Adverse Claims must be Filed within the Prescribed 

Time. 

Department of the Interior, 
General Land Office, Washington, D. C., Aug. 19, 1873. 

Register and Receiver, Central City, Colorado : 

Gentlemen : On the fourth May, 1872, John F. Hard- 
esty filed in your office an application for patent for three 
hundred linear feet of the Jones and Matteson lode, situate 
in Nevada Mining District, Colorado. 

* * * Mr. Tascher also alleges that he started to 30 
to the local land office "within fifteen days after said 
Hardesty made his said application for patent, as above 
stated, for the purpose of making and filing an adverse 
claim thereto, and was told by said Arnold (the Eeceiver) 
not to do so, as it would delay and stop proceedings in my 
application for a patent to this Alger lode, then pending 
before said land office." 

Mr. Tascher asks that he be permitted, in view of these 
facts, to "file his adverse claim as of the date at which- he 
offered or applied to file it." 

* * When an application for patent is filed in the local 
office, it is optional with parties who claim that their rights 
will be prejudiced by the issuance of the patent as applied 
for, to file an adverse claim, or not. 

In the case under consideration, it appears, by the affi- 
davit of Mr. Tascher, that he did not file an adverse claim 
to Hardesty's application for patent within the prescribed 
time, for the reason that it might cause delay to an applica- 
tion for patent for the Alger lode, which he had previously 
filed. 

* * * Mr. Tascher having failed to file an adverse 
claim within the time prescribed, to wit : ninety days, his 
objections to the issuance of patent to Mr. Hardesty can- 
not be considered. * * * 

Very respectfully, 

Willis Dbummond, Commissioner. 
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Comstock Lode. — Bullion Mining Company v. 420 

Mining Company. 

Department op the Interior, 
General Land Office, Washington, D. C, Aug. 19, 1873. 

Register and Receiver, Carson CUy, Nevada : 

Gentlemen : On the sixth November, 1867, the Bullion 
mining company filed in your office an application for pat- 
ent for twelve hundred linear feet of tne Comstock lode, 
Nevada. Also, a diagram of the premises claimed by them. 

The notice of intention to apply for a patent was pub- 
lished in the Gold Hill Daily Jlews on the fourteenth No- 
vember, 1867, and for a period of ninety days thereafter. 
On the third February, 1868, the Croesus mining company 
filed an adverse claim to said application. On the same 
day, Louis Fensier filed an adverse claim. On the fourth 
February, 1868, the 420 mining company filed an adverse 
claim to said application. 

On the eleventh February, O. W. Easton ; on the twen- 
ty-fifth March, the Alpha Gold Hill mining company; and 
on the twenty-eighth March, 1868, the ChoUar Potoai min- 
ing company, filed adverse claims to the application of the 
Bullion mining company. 

By the certificate of the clerk of the county of Storey, 
Nevada, it appears that the Croesus mining company and 
and Louis Feusier commenced suit against the Bullion 
company, on the thirtieth May, 1868, "both of which were 
on the thirteenth day of February, A. D. 1869, by mutual 
consent dismissed ; " that on the twenty-ninth May, 1868, 
the Alpha company, commenced suit against the Bullion 
company, u in which suit, by consent of both parties, judg- 
ment was rendered by said court, quieting the title of said 
Alpha Gold Hill mining company to the same ;" that on 
thirtieth May, 1868, the Chollar Potosi mining company 
commenced suit against the Bullion company, " which suit 
was also dismissed by mutual consent, on the eighteenth 
day of October, A. d. 1872." 

It appears from said certificate of the county clerk, that 
O. W. Won never brought suit against said Bullion min- 
ing company. 

The adverse claim of the 420 mining company was filed 
in due time, to wit, within the ninety days notice, by publi- 
cation of the intention of the Bullion company to apply for 
a patent, and was sworn to by C. J. Lansing. 

Mr. Lansing alleges under oath, that the 420 mining 
company is "a corporation duly organized and now exist- 
ing under the laws of the State of California ; that the 420 
mining company is the owner of and has for more than nine 
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(9) years last past been in the possession of four hundred 
and twenty feet of the lode known and called the Comstock 
lode ;"* * * " that four hundred and twenty feet of the 
north end of the mining ground claimed by the said Bullion 
mining company is the mining ground of the said 420 min- 
ing company ;' that "on or about the sixteenth day of 
November, A. D. 1865, the said Bullion mining company, 
as plaintiff, commenced an action against the 420 mining 
company, as defendant, in the district court of the first 
judicial district, Nevada, in and for Storey County, to re- 
cover from the said defendant the possession of the northern 
four hundred and twenty feet of the said mining ground 
described by said notice ; * * * * and that said suit is 
still pending in said court and undetermined," etc. 

The papers hereinbefore referred to are the only papers 
filed in this case until twenty-second October, 1872, a pe- 
riod of nearly fiveyears, except the affidavit of the publisher 
of the Gold Hill Daily News, to the effect that the notice of 
intention to apply for a patent was duly published for the 
period of ninety days. 

This affidavit was filed on the second March, 1868. 

From the foregoing it will be seen that only the applica- 
tion for patent, and a diagram of the premises claimed, were 
filed by the Bullion company previous to October 22, 1872, 
except the proof of publication of notice. 

The Bullion company's application was not under oath, 
and said company wholly failed to file with their said ap- 
plication any evidence, record, or otherwise, tending to 
show that they were in a condition to apply for a patent, or 
that they had any record or other title to the premises 
described in said application. 

The second section of the mining act of July 26, 1866, 
declares "that whenever any person, or association of per- 
sons, claim a vein or lode of quartz, or other rock in place, 
bearing gold, silver, cinnabar, or copper, having previously 
occupied and improved the same, according to the local 
customs or rules of miners in the district where the same is 
situated, and having 'expended in actual labor and improve- 
ments thereon an amount of not less than one thousand 
dollars, and in regard to whose possession there is no con- 
troversy or opposing claim," they may file with the local 
land officers a diagram of their claim, etc. 

The said Bullion company did not file with their applica- 
tion proof that they had previously occupied and improved 
the premises applied for, in accordance with the local cus- 
toms or rules of miners; that they had expended on said 
{>remises, in actual labor and improvements, a sum of not 
ess than $1,000; and, aside from this, it appears that the 
Bullion company recognized the fact that there was a " con- 
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troversy or opposing claim " in regard to part of the prem- 
ises described in said application, they haying commenced 
a suit against the 420 company, to recover possession of the 
ground claimed by it. In short, the Bullion company filed 
& very incomplete and unsatisfactory application for patent. 

The Bullion company, on the twenty-second October, 
1872, filed a certificate of incorporation, an abstract of title, 
and several affidavits, in regard to possession, improve- 
ments, and the posting of the notice and diagram upon the 
claim. 

On the fifteenth January, 1873, the Bullion company filed 
a copy of the Gold Hill and Virginia District Mining Laws, 
and the affidavits of Samuel Owens and E. A. Schultz, in 
regard to possession, by the said Bullion company, of the 
premises claimed, and their compliance with the local laws, 
and on the eighteenth January, 1873, were permitted to 
enter their claim. 

It appears by the certificate of the County Clerk of Sto- 
rey County, Nevada, that after the dismissal of the suit 
commenced by the Bullion company, the 420 mining com- 
pany commenced suit against the Bullion company, to adju- 
dicate the right of possession to the said premises in dis- 
pute, on the twenty -ninth November, 1872. This, I think, 
was a reasonable time after the dismissal of the suit com- 
menced by the Bullion company. A copy of the complaint 
in said suit is on file in this case. 

The attorney for the 420 mining company has filed a cer- 
tified copy of the certificate of incorporation of said com- 
pany, and the affidavit of C. J. Lansing, in regard to the 
adverse claim of said 420 company. 

The question is presented, whether or not the 420 min- 
ing company has presented such an adverse claim as is 
contemplated by the mining act of July 26, 1866, and one 
which should be adjudicated in the local courts before pat- 
ent issues. 

This was among the first applications for patents under 
the mining act of 1866, and both the application for patent 
and the adverse claim of the 420 mining company were 
quite incomplete. 

Having carefully considered the papers in the case, I am 
of the opinion that the respective rights of the Bullion 
mining company and the 420 mining company, should be 
adjudicated in a court of competent jurisdiction before pat- 
ent issues upon said application, and that although it may 
not have complied strictly with the letter of the law, a 
prima facie adverse showing has been made out by the 420 
mining company, for the following reasons. 

First. The adverse claim was filed in due time, and was 
under oath. 
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Second. It appears that the premises have been in litiga- 
tion for many years, and that a suit in ejectment was pend- 
ing in the local courts, at the time said application for 
patent was filed, between the Bullion mining company, 
plaintiff, and the 420 mining company, defendant, in regard 
to the premises now in dispute, and that when the Bullion 
company abandoned that suit, the 420 company took the 
necessary steps to secure a decision in the courts. 

You will inform all parties in interest of this decision, 
allowing sixty days from the date of your notification, 
within which an appeal may be taken to the Honorable Sec- 
retary of the Interior. 

Be pleased to acknowledge the receipt hereof as "N" by 
its date. 

Very reraectfully, 

Willis Dbummond, Commissioner. 



The Non-mineral Affidavit may be Sworn to by an 
Agent, when the Principal is not acquainted -with 
the Land. 

Department of the Interior, 
General Land Office, Washington, D. C, August 20, 1873. 

Register and Receiver, Ir onion, Missouri: 

Gentlemen: * * * When an entry is made by an 
agent who has examined the land, and his principal is not 
personally acquainted with the character thereof, the agent 
upon filing his authority to act in the premises, and proof 
of the fact that his principal is not personally acquainted 
with the character of the land, may be permitted to make 
and file the non-mineral affidavit (required in agricultural 
entries.) 

Very respectfully, 

Willis Drummond, Commissioner. 



Applicants for Patent for Placer Land must Present Proof 
that no Known Veins Exist Therein. 

Department of the Interior, 
General Land Office, Washington, D. C , Aug. 27, 1873. 

Register and Receiver, Helena, Montana : 

Gentlemen: * * * This application for patent was 
filed under the act of July 9, 1870, and purports to be for 
placer mining land. The twelfth section of said act pro- 
vides "that claims usually called ' placers,' including all 
forms of deposits, excepting veins of quartz or other rock 
in place, shall be subject to entry and patent under this 
act," etc. 
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In all cases of application for patents under this act, sat- 
isfactory proof must be presented that the premises describ- 
ed do not contain any known veins of quartz, or other rock 
in place containing gold, silver, cinnabar or copper. * * , 

Very respectfully, 

Willis Drummond, Commissioner. 



Certificate of Incorporation should be filed -with the Ap- 
plication of an Incorporated Company. The Several 
Papers to be made out in the Names of the Different 
Members of an Unincorporated Association. 

Depabtment op the Interior, 
General Land Office, Washington, D. C, Sept. 11, 1873. 

Register and Receiver, Carson City, Nevada: 

Gentlemen: In all cases where incorporated companies 
apply for patents for mining claims, you will require a copy 
of their certificate of incorporation, or charter, to be filed 
with the application for patent. 

Where an association of persons unincorporated, apply 
for a patent, the published notice, the Register's certificate 
of entry, and the Receiver's receipt, should give the names 
of all the applicants. 

Very respectfully, 

Willis Drummond, Commissioner. 



Surveys should show the Exterior Boundaries of Claims 
and embrace only the Amount of Surface allowed by 
the Local Laws. 

Department op the Interior, 
General Land Office, Washington, D. C, Sept. 11, 1873. 

E. S. Davis, Esq., Surveyor-general, Nevada: 

Sir : * * * In all cases, the plat and field notes of 
surveys should show the exterior boundaries of the claim 
for which an application for patent is made. The width of 
the claim, as represented upon the plat and described in 
the field notes, in no case should exceed the amount of 
surface ground allowed by local laws and customs. 

Very respectfully, 

wellis Drummond, Commissioner. 
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Record Evidence oannot be Disregarded in Proving the 

Date of Location of a Claim. 

Department of the Interior, 
General Land Office, Washington, D. C, Sept. 17, 1873. 

Register and Receiver, Central City, Colorado : 

Gentlemen: On the twenty-seventh of November, 1872, 
C. H. Morris filed in your office an application for patent 
for fourteen hundred linear feet of the Dunkirk lode, Col- 
orado. 

This application for patent is based upon a location made 
by A. J. August, F. L. Peck, A. F. Curtis and John A. Laf- 
ferty, dated September 3, 1867. This location was made 
nearly fourteen months after the passage of the Congress- 
ional mining enactment of July 26, 1866, the fourth sec- 
tion of which declares, "that no location hereafter made 
shall exceed two hundred feet in length along the vein for 
each locator, with an additional claim for discovery to the 
discoverer of the lode." 

There was no authority of law on the third of September, 
1867, for the location of three thousand feet of a lode by 
four persons, one thousand feet being the greatest extent 
then subject to location bv four persons, providing they 
were the discoverers, or ei^nt hundred feet if they claimed 
simply as locators, and this office is unable to issue a pat- 
ent upon said application as it now stands, being for four- 
teen hundred feet of the said Dunkirk lode. 

The applicant filed the affidavits of D. Lees and A. J. Au- 
gust, to the effect that Dunkirk lode was discovered "in the 
spring of A. D., one thousand eight hundred and sixty-six." 

The record evidence shows that the Dunkirk lode was 
not located until after the passage of the act of Congress of 
July 26, 1866, and record evidence cannot be disregarded 
in cases of this kind. 

Where parties claim under a location made under the 
mining rules, their title cannot have an inception prior to 
date of a notice of location in which their names or those 
of their grantors appear. 

Tou will inform the applicant for patent that he will be 
allowed to take one thousand feet along said Dunkirk lode, 
his grantors having claimed by virtue of discovery, viz: 
five hundred feet north-easterly from discovery shaft, and 
five hundred feet south-westerly from the same shaft. 

The monuments will have to be removed from their pres- 
ent position by a United States deputy surveyor, and placed 
at the four corners of the one thousand feet claimed, and 
the plat and field notes amended accordingly. 

The applicant has failed to file any proof of improve- 
ments. Very respectfully, 

Willis Dbummond, Commissioner. 
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Department op the Interior, 
General Land Office, Washington, D. C, October 11, 1873. 

Messrs. Britton and Gray, Washington, B. C. : 

Gentlemen: I have carefully considered the application 
made by you, as attorneys for 0. H. Morris, for a rehearing 
in the matter of the application for patent for the Dunkirk 
lode, Colorado. 

The location of the Dunkirk lode is for 3,000 feet, which 
shows clearly that the location was intended to be made . 
under the act of July 26, 1866, as no regulation or law, 
prior to that time, authorized the location of 3,000 feet for 
a mining claim in Colorado. 

The date of the location is September 3, 1867, in the 
record. This cannot be taken or considered as the date of 
filing, for two reasons, viz: 

First. This date is given by the locators themselves as the 
date of their location. 

Second. The filing'of this notice with the proper Recorder 
was on the twelfth of September, 1867, as appears by the 
indorsement of the Recorder thereon. 

Parties are bound by the record which they make, and it 
has been the uniform rule of this office, at least since 1871, 
to confine them to the dates fixed by them, in their notice 
and record of location. 

It is true, that on the twenty-fifth August, 1871, a letter 
was written in the Silver Ore case, authorizing proof not in 
the record to be submitted; but, upon a full consideration 
of the matter, the claimant of the Silver Ore lode was limited 
and restricted to the number of feet authorized at the date 
of his notice of location . 

But if I entertained any doubt as to the correctness of 
the rule in my letter of September, 17, 1873, in the Dun- 
kirk case, which I do not, the applicant is not entitled to a 
modification of that decision, as it was originally made 
June 10, 1872, long before the application for patent was 
made. 

Tour application for a rehearing is therefore overruled. 
Very respectfully, 

Willis Drummond, Commissioner. 



Proof Required that Relocations are made in accordance 
with Legislative or District Laws. 

Department of the Interior, 
General Land Office, Washington, D. C, Sept. 25, 1873. 

Register and Receiver, Central City, Colorado : 

Gentlemen: * * * In all cases where a party claims 

15 
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a lode which has been relocated, he should furnish proof 
that the relocation was made in accordance with the terri- 
torial law, and that he was entitled to relocate it. 

Very respectfully, 

Willis Drummond, Commissioner. 



Lode Claim within a Placer Claim Entered by Another 

Party. 

Department of the Interior, 
General Land Office, Washington, D. C, Oct. 17, 1873. 

Register and Receiver, Sacramento, California : 

Gentlemen : With your letter of the thirtieth September 
last you transmitted the papers in case of the application 
of William Jones, for patent for two thousand eight hun- 
dred linear feet of the Maryland quartz mine, California. 

It appears that the premises described in said application 
conflict with and embrace a portion of the premises de- 
scribed in the application of GL E. Williams el ah, for cer- 
tain placer mining ground, mineral entry No. 113. 

Section 11 of the mining act of May 10, 1872, provides 
that where the same person or persons are in " possession 
of a placer claim, and also of a vein or lode included within 
the boundaries thereof, application shall be made for the 
placer claim with the statement that it includes such vein 
or lode ; and in such case * * * a patent shall issue 
for the placer claim including such vein or lode, upon pay- 
ment of five dollars per acre for such vein or lode claim, 
and twenty-five feet of surface on each side thereof. The 
remainder of the placer claim, or anv placer claim, not em- 
bracing any vein or lode claim, shall be paid for at the rate 
of two dollars and fifty cents per acre, together with all 
costs of proceedings ; and where a vein or lode, such as is 
described in the second section of this act, is known to ex- 
ist within the boundaries of a placer claim, an application 
for a patent for such placer claim, which does not include 
an application for the vein or lode claim, shall be construed 
as a conclusive declaration that the claimant of the placer 
claim has no right of possession of the vein or lode claim," 
etc. 

The said application for patent of Geo. E. Williams el cd. 
describes the land applied for as placer mining land. No 
mention was made of the fact that any vein or lode claim 
existed within the exterior boundaries of the premises de- 
scribed in their application for patent, and hence, in the 
language of the law, it must be considered " as .a conclu- 
sive declaration that the claimant of the placer claim has 
no right of possession of the vein or lode claim." 
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The width of a vein or lode claim is limited by the local 
law to "two hundred and fifty feet on each side" of the vein 
or lode. Mr. Jones, however, makes application for patent 
for a claim three hundred feet in width, or only one hun- 
dred and fifty feet on each side of the center of the vein or 
lode. 

It appear^ that Mr. Jones became the purchaser of two 
thousand one hundred linear feet of the Maryland quartz 
claim on the thirteenth April, 1870, said claim having been 
sold at public auction, in accordance with the decree of the 
seventh judicial district court of the State of California. 

It also appears that he purchased from Eichard Hickman 
the undivided one half of two hundred yards of a certain 
quartz claim * * * . "commencing at and adjoining the 
south line of the Maryland quartz claim, and running south 
two hundred yards. This deed is dated twenty-fourth 
January, 1857. 

It further appears that G. E. Williams et aL filed an ad- 
verse claim against the application of said Jones for patent 
on the first March, 1873, and filed a written withdrawal of 
the same with you on the twenty-third September, 1873. 

In view of ail the circumstances of the case, and the ex- 
press provisions of the mining act for cases of this kind, 
you will permit Mr. Jones to proceed with his said applica- 
tion for patent, and make entry of the premises described 
in his said application, upon full compliance with the law 
and instructions. 

In this connection, I would state that you have failed to 
require applicants for patents for placer mining claims to 
furnish the proof required in such cases by the eleventh 
section of said act of May 10, 1872. Before permitting 

{)arties to make entry of mineral land at the rate of two dol- 
ars and fifty cents per acre, you should require such appli- 
cants to furnish proof that the premises described in their 
said applications do not contain any known veins or lodes 
of quartz, or other rock in place, bearing gold, silver, cin- 
nabar, lead, tin, oi copper. 

You will inform all parties in interest, and acknowledge 
the receipt hereof. Very respectfully, 

Willis Drummond, Commissioner. 



Railroad Called Upon to Relinquish Mineral Land Inad- 
vertently Patented. 

Department op the Interior, 
General Land Office, Washington, D.C., Oct. 23, 1873. 

Register and Receiver, Sacramento, California : 

Gentlemen : On the nineteenth of December, 1866, pat- 
ent inadvertently issued to the Central Pacific Eailroad 
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Company, for the W. J Lot 7 of Section 3, in T. 15, N. K. 
10 E., Mt. Do. Mer., said tract having been returned as 
mineral land by the Surveyor-general, and said return never, 
having been disproved in the manner prescribed bv law, 
and the instructions of this office. 

On the tenth of July, 1871, George P. Beat filed with 
you an application for patent for certain placer mining 
ground embracing, among other tracts, the W. J of Lot 7, 
of said section 3. 

Said applicant submitted several affidavits, in which it is 
alleged that the applicant for patent, and his grantors, have 
held and worked the premises described in said application 
for patent for the last nineteen years. That the value of 
labor and improvements upon said tract, that have been 
made since 1861, is thirty-five thousand dollars in gold 
coin; and that said tract has been continuously worked as 
a placer claim since 1861. 

It appears from the certificate of the Eecorder and ea> 
qfffcio Auditor of Placer County, Cal., that the grantors of 
the applicant for patent have paid taxes upon their mining 
claim situate upon said tract for the years 1868, 1869 and 
1870. 

In view of the circumstances of the case as hereinbefore 
recited, you will call upon said Central Pacific railroad 
company to relinquish to the United States the said W. | 
Lot 7, Sec. 3., T. 15, N. E. 10, E. Mt. Do. Mer. 

Very respectfully, 

Willis Drummond, Commissioner. 



Cancellation of Entry made -while Suit -was Pending in 

Court. 

Department of the Interior, 
General Land Office, Washington, D.C., Oct. 23, 1873. 

Register and Receiver, Central CUy, Colorado : 

Gentlemen: It appears from your letter of the twenty- 
third of July last, that on the sixth of November, 1872, D. 
E. Dulaney filed with you an application for patent for 675 
feet of the Hidden Treasure lode, Griffith mining district, 
Clear Creek County, Colorado. 

On the thirteenth of December, 1872, L. D. C. Gaskill 
et al., filed with you an application for patent for 900 linear 
feet of the Saco lode, situate in the same district. 

On the fourth of January, 1873, L. D. C. Gaskill et cd., 
the applicants for patent for the Saco lode, filed with you 
an adverse claim against the application of Mr. Dulaney 
for patent for the Hidden Treasure lode, alleging a conflict 
between the said applications for patent. 
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The applicants for patent for the Saco lode commenced 
suit against the applicant for patent for the Hidden Treas- 
ure lode within the prescribed time after said adverse claim 
was filed, and said suit is still pending and undetermined. 

The premises described in said applications for patent 
being in litigation, a suit having been instituted upon an 
adverse claim filed by one applicant against the other , no 
entry should have been permitted by either party until a 
final decree of the court had been rendered in the matter. 

The entry of the Saco lode, made March 3, 1873, has this 
day been cancelled. 

lou will inform all parties in interest, and acknowledge 
the receipt hereof. 

Very respectfully. 

Your obedient servant, 

Willis Dbummond, Commissioner. 



Placer Claims Embracing Five-Acre Lots must be Sur- 
veyed. 

Department op the Interior, 
General Land Office, Washington, D. C, Oct. 23, 1873. 

Begister and Beceiver, Sacramento, California: 

Gentlemen: This office has examined the papers in case 
of the application of Joseph Immer, for patent for certain 
placer mining land in Section 12, T. 11, N. E. 9 E., Mt. Do. 
Mer., Mineral Entry No. 140. 
It is observed that said entry embraces two five-acre lots. 
The smallest legal subdivisions of the public lands is a ten 
acre tract, and it will therefore be necessary for Mr. Immer 
to have a survey made of the premises for which he has 
made application for patent. 
Very respectfully, 

Your obedient servant, 

Willis Drummond, Commissioner. 



After a Hearing and Entry by Agricultural Claimant, a 
Case cannot be Reopened on Account of Minerals in 
the Land. 

Department of the Interior, 
General Land Office, Washington, D. C, Oct. 25, 1873. 

Messrs. Pike and Johnson, Washington, D. C: 

Gentlemen : On the eighteenth instant, you filed the affir 
davits of Wm. Delaney, Michael Lont and James Kan, al- 
leging the mineral character of the S. W. i of N. E. J, the 
N. W. J of S. E. i, the N. E. J of S. W. i and the S. E. ± 
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of N. W. h Sec. 18, T. 19, N. E., 4 E., Mt. Do. Mer., the 
same being embraced by cash entry No. 4668, made by 
Andrew Gardella on the fourteenth of March, 1871. 

It appears that on the fifteenth of November, 1869, a de- 
cision was rendered by this office, upon testimony sub- 
mitted at a hearing held after due notice, that the tracts 
embraced by Mr. Gardella's entry were agricultural and not 
mineral in character. 

One of the parties who files his affidavit alleging the min- 
eral character of said tracts, was cited to appear and did 
appear at the hearing held in 1869. 

The land having been adjudged agricultural, and Mr. 
Gardella having made entry thereof in accordance with said 
decision, the case cannot now be reopened. 

Mr. Gardella's case will be passed for patenting upon the 
receipt of his non-mineral affidavit. 
Very respectfully, 

Your obedient servant, 

Willis Drummond, Commissioner. 



The First Applicant receives Patent for Conflicting 
Ground -when Second Application is made after Ex- 
piration of Publication of Notice. 

Department of the Interior, 
General Land Office, Washington, D.C., Oct. 27, 1873. 

Register and Receiver, Central City, Colorado : 

Gentlemen : The papers transmitted with your letter of 
the twenty-ninth August last, have been examined. 

The following appear to be the facts in the case. 

On the first August, 1871, John F. Hardesty filed an ap- 
plication for patent for 400 linear feet of the Jones and 
Matteson, Kansas, or Nevada lode, Colorado. 

Against this application for patent an adverse claim was 
filed by Spanner, Eomer, and Clauson. 

The adverse claimants subsequently conveyed the prop- 
erty claimed by them, to Nathaniel Young, who commenced 
suit against Mr. Hardesty, and re-conveyed the premises 
which he had purchased from the original adverse claim- 
ants, to them. Clauson, one of the original adverse claim- 
ants, subsequently conveyed his interest to Theodore 
Nelson, who, with the other two original adverse claimants, 
filed in your office a written withdrawal of the adverse claim 
filed against said application. 

On the twenty-fourth January last, you were instructed 
to allow Mr. Hardesty to proceed with his said application, 
upon his filing with you a copy of the deed from N. Young 
to Spanner, Komer, and Clauson, a copy of the deed from 
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Clauson to Nelson, and a certificate of the clerk of the 
court, that no suit was pending bringing into question the 
title to the premises applied for. 

On the fifth February last, you informed this office that 
all the papers required had been filed with you. 

At the time, Mr. Hardesty was in condition to proceed 
with his application for patent. 

On the tenth February, 1873, John Powell filed with you 
an application for patent for 300 linear feet of the Philadel- 
phia lode. Accompanying said application were filed a copy 
of the field notes of survey and a plat, which had been a 
proved by the Surveyor-general of Colorado, on the thir- 
tieth January. 

Mr. Hardesty procured a survey of his said claim, and 
the plat and field notes of such survey were approved on 
the tenth April, 1873. 

The survey of Mr. Hardesty's claim, showed a conflict 
between the two applications, and Mr. Hardesty, on the 
twelfth April, 1873, filed an adverse claim against Mr. Pow- 
ell's application for patent, and commenced suit within the 
time prescribed by the mining act of May 10, 1872. 

In view of all these facts in the case, you inquire whether 
Mr. Hardesty can be permitted to make entry of the entire 
premises described in his application. 

Mr. Powell having failed to file an adverse claim against 
Mr. Hardesty's application for patent, within the ninety 
days prescribed by the act of July 26, 1866, and no conflict 
having been alleged between the Philadelphia and the Jones 
and Matteson, Kansas, or Nevada lodes, within the ninety 
days notice of publication, the application of Mr. Hardesty 
cannot be delayed by reason of an alleged conflict between 
said lodes, which, for the first time, is asserted more than 
eighteen months after Hardesty had made application for 
patent. 

You will therefore permit Mr. Hardesty to make entry of 
the premises, as described in his application for patent, 
upon full compliance with the law and instructions. 

You will inform all parties in interest, and acknowledge 
the receipt hereof. 

Very respectfully, 

Willis Drummond, Commissioner. 
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Proceedings -when Suit has been decided in favor of 

Applicant for Patent. 

Department op the Interior, 
General Land Office, Washington, D. C, Oct. 30, 1873. 

H. B. Morse, Esq., Central City, Colorado: 

Sir: In reply to your letter of the eighteenth instant, I 
have to state that the records of the local land office at Cen- 
tral City, Colorado, will show the present status of the 
application of, Jacob Tascher for patent for the Alger lode. 

On the fourth March, 1872, the Begister and JReceiyer 
were directed to suspend proceedings in the case, awaiting 
the final determination of a suit commenced by Mr. Mel- 
lon, upon an adverse claim, asserted by him against said 
application for patent. 

If, as you state, the suit commenced against the applicant 
for patent, has been decided in favor of the applicant, a copy 
of the decree of the court in the case should be filed witn 
the Begister and Beceiver, and a certificate of the clerk of 
the court that no suit is pending against said applicant 
brought by the adverse claimant, bringing into question the 
title to said property. 

Upon the filing of these papers with the Begister and Be- 
ceiver, they will allow the entry to be made. 

Very respectfully, your obedient servant, 

"Willis J)rummond, Commissioner. 



Copies of Deeds, or an Abstract of Title and Copy of 
Location, to be Filed -with an Adverse Claim. 

Department of the Interior, 
General Land Office, Washington, D. C, Oct. 31, 1873. 

Messrs. Hempstead & Kirkpatriok, Salt Lake City, Utah: 

Gentlemen : In reply to your communication of the 
twenty-third instant, I have to state that ah adverse claim- 
ant to an application for patent for a mining claim, should 
file with the other papers which go to make up his adverse 
claim, either an abstract of title to the premises claimed by 
him, together with a copy of the original notice of location, 
or certified copies of the original notice of location, and the 
deeds of conveyance tracing the right of possession from 
the original locators to such adverse claimant. 

Where an abstract of title is furnished, instead of copies 
of the original deeds, such abstract should be full and com- 
plete, and properly attested by the seal of the Becorder. 

Very respectfully, 

Tour obedient servant, 

Willis Drummond, Commissioner. 
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Proceedings -when the Affidavits of Parties -who Posted 
Notice and Diagram cannot be Obtained. 

Department of the Interior, 
General Land Office, Washington, D. C, Nov. 4, 1873. 

Register and Receiver, Central City, Colorado; 

Gentlemen: The applicant for patent for the "Fingel lode, 
Griffith mining district, Colorado, informs this office that 
he is unable to furnish the affidavits of the -parties who 

Sosted the notice and diagram upon said lode, one being 
ead, and the other having left the district. 
Mr. Brown informs this office that he can furnish the affi- 
davits of responsible and credible persons who are cog- 
nizant of the facts, that such notice and diagram were duly 
J>osted upon the claim, and that the same remained posted 
or the period of time required by law. 

In view of the circumstances of this case, you will receive 
the affidavits of at least two credible persons, in proof of 
j3uch posting, who are cognizant of the facts. This is not to 
be treated as a precedent in other cases. 

Yery respectfully, 

Your obedient servant, 

Willis Dbummond, Commissioner. 



Homestead Entries may be Canceled any Time Before 
Patents Issue, if Valuable Mineral Deposits, are 
Shown to have been Included. 

Department of the Interior, 
General Land Office, Washington, D,C, Nov 11, 1873. 

P. B. Sibley, Esq., Seneca, Missouri: 

Sir: Kef erring to your letter of the thirteenth ult., I have 
to state, that where lands containing valuable mineral de- 
posits have been included in a homestead entry, said entry 
will be canceled at any time prior to . issuance of patent, 
upon satisfactory evidence of the existence of such valuable 
deposits. 

In case mineral deposits are discovered after the patent 
has issued to a party claiming under the laws regulating the 
disposal of agricultural lands, they pass with the patent, 
and this office has no further jurisdiction in the matter, the 
lands no longer being a part of the public domain. 

Very respectfully, 

Your obedient servant, 

Willis Dbummond, Commissioner. 
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Proceedings in case Notice -was Published in one paper 
Seven Weeks, and in another paper Two Weeks. 

Department of the Interior, 
General Land Office, Washington, Nov. 12, 1873. 

Register and Receiver, Sacramento, California : ' 

Gentlemen: This office has examined the papers in case 
of the application of Michael McBride for patent for the 
Secret Canon quartz mine, California. 

It appears that this application for patent was filed in your 
office, on the third October, 1872, and that thereupon the 
Register ordered the notice of such application to be pub- 
lished for the period of sixty days, in the Stars and Stripes, 
a newspaper published at Auburn, California. 

By the affidavit of John B. Winders, it appears that said 
notice was published in the Stars and Stripes, for the period 
of forty-nine days, to wit: from the tenth October to the 
twenty-eighth November, 1872. 

It appears that the same notice was published in the 
Placer Herald, a newspaper published at Auburn, California, 
from the seventh to the fourteenth day of December, 1872. 

The mining act of May 10, 1872, makes it the duty of the 
Register of the land office, upon the filing of an application 
for patent for a mining claim, to " publish a notice that 
such application has been made, for the period of sixty days, 
in a newspaper to be by him designated as published near- 
est to said cW" . . 

In the case under consideration, the notice was published 
in one paper for a portion of the sixty days, and in another 
paper the notice was published fourteen days. 

This office is only authorized to issue patents for mining 
claims, in cases where the mining acts have been strictly 
complied with. 

The mining act provides that the notice shall be published 
in a newspaper to be designated by the Register as pub- 
lished nearest to the claim, m order to give all parties proper 
and sufficient notice that such application has been made, 
to the end that persons holding interests which would be 
adversely affected by the issuance of the patent as applied 
for, may file adverse claims, if they desire to do so. 

The notice of intention to apply for a patent in this case, 
was not published in accordance with the law, and no pat- 
ent can issue upon the application as it now stands, and 
said application is accordingly rejected. 

You will inform the applicant that it will be necessary for 
him to commence de novo, and proceed with his application, 
in accordance with the law and instructions. Of course, 
no new survey will be required. 

Very respectfully, 

Wilus Dbummond, Commissioner. 
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Size of Iron Ore Claims Regulated by Local Laws, if 

Located Prior to May 10, 1872. 

Department of the Intebiob, 
General Land Office, Washington, D. C, Nov. 18, 1873. 

Silas Beed, Esq., Surveyor-general, Wyoming: 

Sib: In your letter of the thirteenth ultimo, you state that 
Mr. Thomas Oeg Shaw holds by purchase a tract of land 
containing a valuable deposit of iron, and that the claim is 
a vein or lode claim, and ask how it will be necessary for 
Mr. Shaw to proceed to obtain government title to said 
mine. 

Lands containing valuable deposits of iron can only be 
entered and patented under the mining acts of Congress. 
The proceedings to obtain patent for a vein or lode of 
quartz, or other rock in place, bearing iron, are the same 
as those required in cases of applications for patents for 
lodes or veins bearing gold, silver, copper, etc., as fully 
set forth in the inclosed circular of June 10, 1872, para- 
graphs 27 to 43 inclusive. 

If the claim was located prior to May 10, 1872, the size of 
the claim, both as regards the length and width, is regulated 
by the local laws, customs, and rules. If the claim was 
discovered since May 10, 1872, the size of the claim is limited 
by the act bearing date the tenth May, 1872. 

Very respectfully, etc. 

Wellis Drummond, Commissioner. 



Certificate of Improvements in case Plaoer Claims 

embrace Legal Subdivisions. 

Department of the Interior, 
General Land Office, Washington, D. C, November 20, 1873. 

Register and Beceiver, Fairplay, Colorado : 

Gentlemen : In reply to your letter of the eleventh inst., 
I have to state that where a placer claim is situate upon sur- 
veyed lands, and conforms to legal subdivisions thereof, 
no survey or plat is required of the claim, and proof of im- 

J movements may consist of affidavits of parties who are 
amiliar with the claim, and who can testify understandingly 
in regard to the character and amount of improvements. 

Very respectfully, 

W. W. Curtis, Acting Commissioner. 
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In Relation to Mining Claims under the Aot of Congress 

approved July 26, 1866. 

Department op the Interior, 
General Land Office, Washington, D.C., Jan. 14, 1867. 

Gentlemen: Herewith will be found the act of Congress 
approved twenty-sixth July, 1866, "granting the right of 
way to ditch and canal owners over the public lands, and 
for other purposes." 

By the first section of this act, all the mineral lands of 
the United States, surveyed and unsurveyed, are laid open 
to "all citizens of the United States, and to those who have 
declared their intention to become such, subject to statutory 
regulations," and also "to the local customs or rules of 
miners, in the several mining districts, not in conflict with 
the laws of the United States." 

It therefore becomes your duty, in limine, to acquaint 
yourselves with the local mining customs and usages m the 
district in which you may be called upon to do those official 
acts which are required by law, whether the same are 
reduced to authentic written form, or are to be ascertained 
by the testimony of intelligent miners, which you are to 
obtain as occasion may require and justify. In acting upon 
individual claims, a perfect record thereof is to be care- 
fully taken and preserved by the Begister and Beceiver, and 
to be accompanied by a diagram or plat, fixing the out 
boundaries of the district in which such customs and usages 
exist. 

The second section of the act declares that "whenever 
any person, or association of persons, claim a vein or lode 
of qtiartz or other rock in place, bearing gold, silver, cin- 
nabar, or copper, having previously occupied and improved 
the same, according to the local customs or rules of miners 
in the district where the same is situated, and having ex- 
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pended in actual labor and improvements thereon, an 
amount of not less than one thousand dollars, and in regard 
to whose possession there is no controversy or opposing 
claim, it shall and may be lawful for said claimant, or asso- 
ciation of claimants, to file in the local land office a dia- 
gram of the same, so extended laterally or otherwise, as to 
conform to the local laws, customs, and rules of miners, 
and to enter such tract and receive a patent therefor, grant- 
ing such mine, together with the right to follow such vein 
or lode, with its dips, angles, and variations, to any depth, 
although it may enter the land adjoining, which land ad- 
joining shall be sold subject to this condition." 

Mining claims may be entered at any district land office 
in the United States, under this law, by any person, or asso- 
ciation of persons, corporate or incorporate. In making 
the entry, however, such a description of the tract must be 
filed as will indicate the vein or lode, or part or portion 
thereof claimed, together with a diagram representing, by 
reference to some natural or artificial monument, the posi- 
tion and location of the claim and the boundaries thereof, 
so far as such boundaries can be ascertained. 

First. In all cases, the number of feet in length claimed 
on the vein or lode, shall be stated in the application filed 
as aforesaid, and the lines limiting the length of- the claim 
shall, also, in all cases, be exhibited on the diagram, and 
the course or direction of such end lines, when not fixed by 
agreement with the adjoining claimants, nor by the local 
customs or rules of the miners of the district,' shall be 
drawn at right angles to the ascertained or apparent general 
course of the vein or lode. 

Second. Where, by the local laws, customs, or rules of 
miners of the district, no surface ground is permitted to 
be occupied for mining purposes, except the surface of the 
vein or lode, and the walls of such vein or lode are unas- 
certained, and the lateral extent of such vein or lode un- 
known, it shall be sufficient, after giving the description 
and diagram aforesaid, to state the fact that the extent 
of such vein or lode cannot be ascertained by actual 
measurement, but that the said vein or lode is bounded on 
each side by the wall of the same, and to estimate the 
amount of ground contained between the giVen end lines 
and the unascertained walls of the vein or lode; and in such 
case the patent will issue for all the land contained between 
such end lines and side walls, with the right to follow such 
vein or lode, with all its dips, angles, and variations, to any 
depth, although it may enter the land adjoining: Provided, 
The estimated quantify shall be equal to a horizontal plane 
bounded by the given end lines, and the walls on the sides 
of. such vein or lode. 
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Third. Where, bj; the local laws, customs, or rules of 
miners of the district, no surface ground is permitted to be 
occupied for mining purposes, except the surface of the 
vein or lode, and the walls of such veins or lode are ascer- 
tained and well known, such wall shall be named in the 
description, and marked in the diagram, in connection with 
the end lines of such claims. 

Fourth. Where, by the laws, customs, or rales of miners 
of the district, a given quantity of surface ground is fixed 
for the purpose of mining or milling the ore, the aforesaid 
diagram and description in the entry shall correspond with 
and include so much of the surface as shall be allowed by 
such laws, customs, or rales for the purpose aforesaid. 

Fifth. In the absence of uniform rules in any mining 
district limiting the amount of surface to benised for min- 
ing purposes, actual and peaceable use and occupation for 
mining or milling purposes shall be regarded as evidence 
of a custom of miners authorizing the same, and the ground 
so occupied and used in connection with the vein or lode, 
and being adjacent thereto, may be included within the 
entry aforesaid, and the diagram shall embrace the same as 
appurtenant to the mine. 

Where the claimant or claimants desire to include within 
their entry and diagram any surface ground beyond the 
surface of the vein, it shall be necessary, upon filing the 
application, to furnish the Register of the land office with 
proof of the usage, law, or custom under which he or they 
claim such surface ground, and such evidence may consist 
either of the written rules of the miners of the district, or 
the testimony of two credible witnesses to the uniform 
custom, or the actual use and occupation as aforesaid, which 
testimony shall be reduced to writing by the Register and 
Receiver, and filed in the Register's office with the applica- 
tion, a record thereof to be inade, as contemplated under 
the first head in the foregoing. 

By the third section of the act it is required that upon 
the filing of -the diagram, as provided in the second section, 
and posting the same in a conspicuous place on the claim, 
with notice of intention to apply for a patent, the Register 
shall publish a notice of the same in a newspaper ' nearest 
the location of said claim, which notice shall state name of 
the claimant, name of mine, name of adjoining claimants 
on each end of the claim, the district and county in which 
the mioe is situated, informing the public that application 
has been made for a patent for same, the Register also to 
post such notice in his office for ninety days. 

Thereafter, should no adverse claim have been filed, and 
satisfactory proof should be produced that the diagram 
and notice have been posted in the manner and for the. 

16 
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period stipulated in the statute, it will become the duty of 
the Surveyor-general, upon application of the party, to sur- 
vey the premises, and make plat thereof, indorsed with his 
approval, designating the number and description of the 
location, the value of the labor and improvements, and 
the character of the vein exposed. As preliminary to the 
survey, however, the Surveyor-general must estimate the 
expense of surveying, platting, and ascertain from the 
Register the cost of the publication of notice, the amount 
of all of which must be deposited by the applicant for sur- 
vey with any Assistant United States Treasurer, or desig- 
nated depository in favor of the United States Treasurer, 
to be passed to the credit of the fund created by " individ- 
ual depositors for the surveys of the public lands." Dupli- 
cate certificates of such deposits must be filed with the Sur- 
veyor-general for transmission to this office, as in the case 
of deposits for surveys of public lands, under the tenth sec- 
tion of the act of Congress, approved May 30, 1862, and 
joint resolution of July 1, 1864. 

After the survey thus paid for shall have been duly exe- 
cuted, and the plat thereof approved by the Surveyor- 
gdneral, designating the number and the description of the 
location, accompanied by his official certificate of the value 
of the labor and improvements, and character of the vein 
exposed, with the testimony of two or more reliable persons 
cognizant of the facts on which his certificate may be founded 
as to the value of the labor and improvements, the party 
claiming shall file the same with the Register and Receiver, 
and thereupon pay to the said Receiver five dollars per acre 
for the premises embraced in the survey, and shall file with 
those officers a triplicate certificate of deposit, showing the 

f>ayment of the cost of survey, plat, and notice, with satis- 
actory evidence, which shall be the testimony of at least two 
credible witnesses, that the diagram and notice were posted 
on the claim for a period of ninety days, as required by law 
and as contemplated in the foregoing. Thereupon it shall 
be the duty of the Register to transmit to the General Land 
Office said plat, survey, and description, with the proof 
indorsed as satisfactory by the Register and Receiver, so 
that a patent may issue if the proceedings are found regu- 
lar, but neither the plat, survey, description, nor patent 
shall issue for more than one vein or lode. 

The unity of the surveying system is to be maintained bv 
extending over the mining districts the rectangular method, 
as least so far as township lines are concerned. 

The contemplated surveys of the mineral lands will be 
made by district deputies, under contracts, according to 
the mode adopted in the survey of the public lands and 
private land claims, embracing in them all such veins or 
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lodes as will be called for by claimants entitled to have them 
surveyed. 

In consideration of the very limited scope of surveying 
involved in each mining claim, the per mileage allowed by 
law may not be adequate to secure the services of scientific 
surveyors, and hence the necessity of resorting to a per diem 
principle, it being the most equitable under the circum- 
stances. 

The Surveyor-general is, therefore, hereby authorized 
to commission resident mineral surveyors for different dis- 
tricts where, isolated from each other, and absolutely in- 
convenient for one surveyor promptly to attend to the several 
calls for surveying in such localities, the compensation not 
to exceed ten dollars per diem, including all expenses inci- 
dent thereto. Such surveyors shall enter into bonds of ten 
thousand dollars for the faithful performance of their duties 
in the survey of such claims as the Surveyor-general may 
be required to execute in pursuance of the aforesaid law 
and these instructions. 

The fourth section contemplates the location and entry 
of a mine upon unsurvejied lands, stipulating for the sur- 
veys of public lands to be adjusted to the lines of the claims, 
according to the location, and possession, and plat thereof. 
In surveying such claims, the Surveyor-general is authorized 
to vary from the rectangular form to suit the circumstances 
of the country, local rules, laws, and customs of miners. 
The extent of the locations made from and after the passage 
of the act shall, however, not exceed two hundred feet in 
length along the vein for each locator, with an additional 
claim for discovery to the discoverer of the lode, with the 
right to follow such vein to any depth, with all its dips, 
variations, and angles, together with a reasonable quantity 
of surface for the convenient. working of the same as fixed 
by local rules. Provided, No person may make more than 
one location on the same lode, and no more than three thou- 
sand feet shall be taken in any one claim by any association 
of persons. 

The deputy surveyors should be scientific men, capable 
of examining and reporting fully on every lode they will 
survey, and to bring in duplicate specimens of the ore, one 
of which you will send to this office, and the other the Sur- 
veyor-general will keep, to be ultimately turned over with 
the surveying archives to the State authorities. 

The surveyors of mineral claims, whether on surveyed or 
unsurveyed lands, must designate those claims by a progres- 
sive series of numbers, beginning with No. 37, so as to 
avoid interference in that respect with the regular sectional 
series of numbers in each township ; and snail designate 
the four corners of each claim, where the side lines of the" 
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same are known, so that such corners can be given by either 
trees, if any are found standing in place, or any corner rocks 
exist in place, or posts may be set diagonally and deeply 
imbedded, with four sides facing adjoining claims, suffi- 
ciently flattened to admit of inscriptions thereon ; but where 
the corners are unknown, it will be sufficient to place a 
well-built, solid mound at each end of the claim. The be- 
ginning corner of the claim nearest to any corners of the 
public surveys is to be connected by course and distance, 
so as to ascertain the relative position of each claim in ref- 
erence to township and range, when the same have been 
surveyed ; but in those parts of the surveying district where 
no such lines have as yet been extended, it will be the duty 
of Surveyors-general to have the same surveyed and marked, 
at least so far as standard and township lines are con- 
cerned, at the per mileage allowed, so as to embrace the 
mineral region, and to connect the nearest corners of the 
mineral claims with the corners of the public surveys. 

Should it, however, be found impracticable to establish 
independent base and meridian lines, or to extend town- 
ship lines over the region containing mineral claims required 
to be surveyed under the law, then, and in that case, you 
will cause to be surveyed, in the first instance, such a claim, 
the initial point of which will start either from a confluence 
of waters, or such natural and permanent objects as will 
unmistakably identify the point of the beginning of the sur- 
vey of the claim, upon which other surveys will depend. 

Seo. 5. Provides that in cases where the laws of Congress 
are silent upon the subject of rules for working mines, 
respecting easements, drainage, and other necessary means 
to the complete development of the same, the local Legis- 
lature of any State or Territory may provide them, and in 
order to embody such enactments into patents, you are 
directed to communicate any such laws to this office. 

S30. 6. Should adverse claimants to any mine appear be- 
fore the approval of the survey, all further proceedings 
shall be stayed until a final settlement and adjudication are 
had in the courts, of the rights of possession to such claim, 
except where the parties agree to settlement, or a portion 
of the premises is not in dispute, when a patent may issue, 
as in other cases. 

Sec. 7. Provides for such additional land districts as may 
be necessary. 

Sec. 8. For the right of way. 

Sec. 9. For the protection of rights to the use of water 
for mining, agricultural, manufacturing, or other purposes, 
for the right of way for the construction of ditches and 
canals; and makes parties constructing such work (after the 
passage of this act) to the injury of settlers, liable in dam- 
ages. 
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Sec. 10. Homesteads made prior to the passage of this 
act, by citizens of the United States, or persons who have 
declared their intention to become citizens, but on which 
lands no valuable mines of gold, silver, cinnabar, or cop- 
per, have been discovered, are protected, so that settlers or 
owners of such homesteads shall have a right of pre-emp- 
tion thereto, in quantity not to exceed one hundred and 
sixty acres, at $1.25 per acre, or to avail themselves of the 
homestead act and acts amendatory thereof. 

Sec. 11. Stipulates that upon the survey of the lands in 
question, the Secretary of the Interior may set apart such 
portions as are clearly agricultural, and thereafter subjects 
such agricultural tracts to pre-emption and sale, as other 
public lands. 

In order to enable the Department properly to give effect 
to this section of the law, you will cause your deputy-sur- 
veyors to describe in their field notes of surveys, in addi- 
tion to the data required to be noted in the printed Manual 
of Surveying Instructions, on pages seventeen and eighteen, 
the agricultural lands, and represent the same on township 
plats by the designation of "Agricultural lands." 

It is to be understood that there is nothing obligatory on 
claimants to proceed under this statute, and that where 
they fail to do so, there being no adverse interest, they hold 
the same relations to the premises they may be working, 
which they did before the passage of this act, with the ad- 
ditional guarantee that they possess the right of occupancy 
under the statute. 

The foregoing presents such views as have occurred to 
this office, in considering the prominent points of the stat- 
ute, and will be followed by further instructions, as the 
rulings in actual cases, and experience in the administration 
of the statute, may from time to time suggest. 

Very respectfully, your obedient servant, 

Jos.. S. Wilson, Commissioner. 
To the United States Eegisters and Eeceivers and Survey- 
ors-general. 

[For copy of act of July 26, 1866, see circular dated June 10, 1872.] 



Supplemental to Circular of January 14, 1867, in Relation 

to Mining Claims. 

[No. 17.] 

Department of the Interior, 

General Land Office, June 25, 1867. 

Gentlemen: In. the preparation of forms adapted to the 
purchase of mineral interests, under the act of July 26, 
1866, it is found necessary, in connection with circular of 
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January 14, 1867, to direct your attention to the following: 

First. Where the rules of miners do not permit ground to 
be occupied, except the surface of the vein or lode, the 
claims presented may contain less than an acre of ground. 
In such cases, as we do not, in regard to rates, deal with a 
fraction, the price of five dollars is to be paid for the same; 
if the area exceeds that quantity, ten dollars; if more than 
two acres, fifteen dollars, and so on. 

Second. In applications for mineral claims, it will be 
necessary, where a claim contains less than one acre, that 
the agreement expressed should be to pay five dollars for 
the claim. 

Third. Should a party appear as an "adverse claimant," 
as contemplated by the sixth section of the act, you will 
require such person to show, by proof, the claim or interest 
he may have in the mine; and should the same be satisfac- 
tory to you, all further proceedings will be stayed, until a 
final settlement and adjudication shall be had in the courts. 
But in case the adverse claimant, after proceedings have 
been stayed, shall fail to institute action in the courts, 
either pending or at their next ensuing session, with a view 
to the final adjustment of the claims, you will proceed with 
the case, as if no objections had been filed. 

Fourth. Tou will enter all claims under the act in sep- 
arate tract books from those u$ed for agricultural lands — 
dividing t*he books into townships and ranges, allowing 
about eight pages to each township. 

For the present you will use the blank forms of Abstracts 
of Land Sold and Register of Receipts in reporting returns, 
making such slight alterations in the headings as the cases 
may demand. Should it be found advisable, in the future, 
to have special abstracts, forms will be prepared and 
printed, and a supply duly transmitted to you. 

Tou will commence a new series of numbers with the cer- 
tificates — beginning with No. 1— and continue the same in 
regular order. As no special fee is provided for in the 
statute, you will be allowed one per cent, each on amount 
of purchase money, as in cash sales. The moneys received 
for these claims will be accounted for in the Receivers' 
returns as cash received from sale of mineral claims. 

Forms of Applications, Certificates, and Receipts, are 
being printed, and a supply will be sent as soon as possible. 

I also append an abstract of duties prescribed in instruc- 
tions of fourteenth January, 1867. 

Very respectfully, 

Jos. S. Wilson, Commissioner. 
Register and Receiver U. S. Land Office at . 
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Abstract of Duties prescribed in Mineral Instructions of 

January 14, 1867. 

Claimant to post a notice on the claim, giving information 
of his intention to apply for a patent. To file a diagram 
with the Register, together with the evidence of the rules 
of miners in support of the claim and its extent. After the 
diagram and notice have been posted ninety days, and no 
adverse claim filed, the claimant to apply to Surveyor-gen- 
eral for survey of the claim, deposit the amount estimated 
by the Surveyor-general to cover the expenses of the sur- 
vey, platting, and notice, with any Assistant United States 
Treasurer, or designated depository, in favor of the United 
States Treasurer, to be passed to the credit of the fund 
created by "Individual Depositors for the Surveys of Pub- 
lic Lands," taking duplicate certificate of deposit, filing one 
with Surveyor-general, to be sent to the General Land 
Office, and retaining the other; and when the survey is ap- 
proved, and diagram thereof, together with the Surveyor- 
general's certificate as to improvements and character of the 
vein exposed, the claimant to pay to the Receiver the price 
of the claim. 

Register and Receiver to examine testimony filed by 
claimant, showing the applicability of miner's rules in refer- 
ence to the extent of the claim, which testimony is to be 
reduced to writing, and filed with the claimant's application 
in the Register's office. Also to examine the returns of sur- 
vey approved by the Surveyor-general and filed by the 
claimant. 

Receiver to receive from the claimant the price of the 
claim, on his filing with the Register and Receiver the ap- 
proved plat and certificate of the Surveyor-general, as to 
the value of improvements'and character of vein exposed, 
based on testimony by two reliable witnesses. 

Register's diagram of the claim being filed by the claim- 
ant, the Register shall publish a notice in a newspaper 
nearest to the claim, naming the mine, claimant, adjoining 
claimants, district, and county, informing the public that 
application has been made for a patent. The Register will 

{)ost the notice in his office for ninety days, and on the pub- 
isher's presenting his account to the Register, immediately 
on the expiration of the ninety days, he will transmit it to 
the Surveyor-general; and on the receipt from the claim- 
ants of the Surveyor-general's certificate of m the improve- 
nfents on the claim, together with plat and other evidence 
of the survey approved, also the Receiver's receipt for the 
payment for the claim, the Register will transmit same, 
with proof indorsed by Register and Receiver as satisfac- 
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tory, to the Commissioner of .the General Land Office, for 
patent. 

Surveyor-general's duty when no adverse claim is filed, 
proof furnished that the diagram and notice had been posted 
for ninety days, and on receiving also from the Begister the 
account of the publisher of the botice: The Surveyor-gen- 
eral, when applied to by the claimant for the survey of his 
claim, shall estimate the expense of the survey, platting, 
and notice, and when a certificate of deposit is filed with 
him by the claimant, he shall order the survey to be made, 
and transmit the certificate of deposit to the General Land 
Office. When the returns of survey are made to the Sur- 
veyor-general's office, he will approve the same, hand the 
necessary evidence thereof to the claimant, to be filed by 
him in the Begister and Beceiver's office, for examination 
and final preparation of patent certificate by the Begister, 
for transmission to the Commissioner of the General Land 
Office. The Surveyor-general will also transmit returns of 
the survey to the Commissioner, with the account of the 
Surveyor and that of the publishers of the notice, for direct 
payment from United States Treasury to parties entitled, as 
in the case of payments made out of the funds deposited 
under the tenth section of the act of Congress, approved 
May 30, 1862, and joint resolution of June 1, 1864. 



Circular 'No. 21. 

Department op the Interior, 

General Land Office, May 16, 1868. 

Registers and Receivers, V. S . Land Offices : 

Gentlemen : The tenth section of the mining act of July 
26, 1866, provides for homesteads, made prior to the pass- 
age of the act, by citizens of tha United States, or persons 
who had declared their intention to become citizens, upon 
lands previously reserved as mineral, and as such excluded 
from survey and sale, but which are properly agricultural, 
no valuable mines of gold, silver, cinnabar, or copper, hav- 
ing been discovered thereon, and which have been improved 
and used by settlers for agricultural purposes. 

These settlers have aright of pre-emption to such land, not 
exceeding one hundred and sixty acres, and may purchase 
the same at the minimum of $1 : 25 per acre, or enter them 
under the homestead law, after they become surveyed, upon 
the usual and proper proceedings in such cases. If the dep- 
uty surveyor returns it as agricultural, and there is no dat& 
to the contrary, and no one files an affidavit of it being more 
valuable for mineral than for agricultural uses, the settler 
will be allowed to enter it under the provisions of said tenth 
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section. If an affidavit is filed alleging the land to be min- 
eral, a trial must be bad to determine whether it is more 
valuable for mining purposes than for agricultural. In such 
cases a day will be fixed for the hearing, giving to the claim- 
ant and to the party filing the affidavit sufficient notice to ena- 
ble them to be present with their witnesses ; and when the 
tract had been occupied for agricultural purposes, and im- 

E roved as such, before the twenty-sixth of July, 1866, the 
urden of proof will be upon the party seeking to establish 
. its mineral character, and the testimony should be of a na- 
ture clearly proving the truth of such allegations, before a 
decision is rendered against the right of the settler to enter 
the land. 

Should the deputy surveyor return the land as mineral, 
the settler will be required to furnish satisfactory proof of 
the error of such return prior to entering the premises 
claimed under said tenth section. 

The return of a deputy surveyor, although entitled to 
respect as coming from a sworn officer, is not to be taken 
as conclusive in these cases, when disputed, but the matter 
must be investigated by the examination of witnesses, capa- 
ble from experience and observation, and from previous ex- 
amination, to testify understandingly in reference to the ex- 
istence of minerals upon any particular tract, and whether 
the deposit is of sufficient extent to render it more valuable 
for mining than for agriculture. 

When lands of the character contemplated by said tenth 
section have not vet been filed upon, you should satisfy 
yourselves as to which class they belong Before taking steps 
> looking to their disposal. 

The eleventh section of the mining act authorizes the 
Secretary of the Interior, after the survey of lands previ- 
ously reserved as mineral, to designate and set apart such 
portions of them as are clearly agricultural, which are made 
subject to pre-emption and disposal as other public lands 
of the United States. 

To give effect to this section, the Surveyors-general in 
the mining States and Territories have been instructed to 
require their deputies to describe in their field notes, and 
designate on township plats such lands as are agricultural. 
After the filing of the plats in the district land offices, if no 
counter affidavits are presented, the tracts designated 
" agricultural lands" may be filed upon under the pre-emp- 
tion, or taken under the homestead laws ; but pre-emptors 
will not be permitted to prove up and enter until after such 
a*period of actual settlement and cultivation as shall show 
good faith — say not less than six months from the date of 
settlement embraced in the filing of the declaratory state- 
ment ; and if before the expiration of such time an affidavit 
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is filed alleging the mineral character of the particular tract 
claimed, a tried must be had before an entry is made, to de- 
termine that question. 

It is not doubted that in every township there are tracts 
of land more valuable for farms aud gardens than for min- 
ing purposes, and the object of the law is to segregate these 
from the mineral, and dispose of them as agricultural. 

Errors of judgment may sometimes occur, but as a gen- 
eral rule, it is believed a careful examination will enable 
claimants to act with safety in reference to these lands, and 
although they may be put to the necessity of proving their 
chief value to be for purposes of agriculture, by an oppos- 
ing affidavit filed any time before entry, yet where reason- 
able precaution has been exercised, such proof seldom fails, 
at least as to the whole tract filed upon, and if a profitable 
mine were to be discovered upon a part of the premises, it 
would only enhance the value of the remaining portion. 

Affidavits alleging particular lands to be more valuable as 
mineral than as arable, must apply to each of the' smallest 
legal subdivisions. Of a quarter section, one hundred and 
twenty acres may be mineral, and the remaining forty ara- 
ble, and the mineral character of the former is no reason 
why the latter should not be entered as agricultural. Nor 
is it sufficient that such affidavits are based upon opinion 
or belief. They must contain a statement of facts within 
the knowledge of deponents, derived from actual observa- 
tion or examination, furnishing a strong presumption that 
the particular subdivision is mineral land, and more valua- 
ble as such than as agricultural. Mere speculation, based 
upon no positive knowledge, and disclosing no material 
facts, will not be received, and claimants ought not be put 
to the trouble and expense of meeting affidavits of this 
character. There should be the utmost good faith required 
from both sides. Lands more valuable for mineral than 
for other purposes, are not to be taken under the pre-emp- 
tion or homestead laws; nor, on the other hand, are parties 
to be intimidated from making settlements upon, and ulti- 
mately entering under these laws, such lands as are most 
useful for agricultural purposes, simply because valuable 
mineral lands may lie in the immediate vicinity. Both 
classes of lands are to be disposed of under their appro- 
priate laws, and neither interest is to be subordinated to 
the other, to the detriment of the public welfare. 

If the land officers in the various districts have reason to 
believe that mineral affidavits are being placed on timber 
land on which no mineral has been found, for the purpose 
of keeping the same from settlement until after the timber 
has been removed, they will inform the parties filing such 
papers that affidavits in which it is not alleged that either 
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gold, silver, cinnabar, or copper, have been found, are in- 
sufficient; and however specific and full such affidavits may 
be, they are not to be deemed conclusive as to the matters 
alleged. Any settler filing an affidavit of a contrary char- 
acter, and desiring to enter the particular tract as agricul- 
tural land, is entitled to have the question examined, and 
on proving it to be more valuable as arable than as mineral, 
may file upon it under the pre-emption, or enter it under 
the homestead law, and in due time consummate the title. 

It matters not whether the precious metals are found in 
quartz ledges, or in placer or hydraulic mines, if the par- 
ticular subdivisions of the public lands containing them are 
more valuable for mining than for agriculture, they cannot 
be entered under the pre-emption or homestead law. If 
placers once valuable nave become exhausted, so as no 
longer to be valuable as mines, the land may then be en- 
tered as arable. 

These affidavits are to be filed with the Begister, and 
copies transmitted to this office. They are to be registered 
and carefully filed, but need not be recorded. 

In reference to the fees authorized in pre-emption and 
homestead cases, and in proving up the same, you are 
referred to the legal provisions and instructions given in 
the circular from this office, dated September 17, 1867. 

When necessary, all witnesses must be carefully cross- 
examined, in order to elicit the truth, and the testimony, 
with the papers in each case, together with the joint opin- 
ion of the district land officers, will be transmitted to this 
office for examination and review. 

Respectfully, 

Jos. S. Wilson, Commissioner. 



Circular. 



Department of the Interior, 

General Land Office, July 25, 1870. 

Gentlemen: Information has been called for as to the 
fees to which Registers and Receivers are entitled for serv- 
ices in acting upon mining claims. The following is there- 
fore communicated for the government of all concerned : 

In the fifteenth section of the act of Congress approved 
July 9, 1870, " to amend an act granting the right of way 
to ditch and canal owners over the public lands, and for 
other purposes," it is declared " that feegisters and Receiv- 
ers shall receive the same fees for services under this act 
as are provided by law for like services under other acts of 
Congress." Now, the mining act is substantially a pre- 
emption law, as the occupant, under the local customs of 
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miners, is the only person privileged to purchase, and an 
application for a patent under the mining statute assimi- 
lates to a declaratory-statement in the case of entries under 
the general pre-emption law. 

It is, therefore, proper to apply the provisions, as to fees 
in general pre-emption cases, to the special pre-emptions 
under the mining act. Hence, Eegisters and Receivers in 
the States of California, Oregon, and Nevada, and in the 
Territories of Washington, Colorado, New Mexico, Arizona, 
Idaho, and Montana, are entitled to charge applicants for 
mining patents, at the date of filing the diagram or making 
the application, the sum of three dollars, being one dollar 
and fifty cents each to the Register and Receiver. 

For taking testimony, either in the form of affidavits or 
in writing out the answers of witnesses, they are allowed a 
joint charge of twenty-two and one half cents per hundred 
words, these being the fees specified in the act of Congress 
approved twenty-first March, 1864, "Amendatorv of the 
Homestead Law, and for other purposes" (U. S. Statutes, 
vol. 13, p. 35,), which we assimilate to services as to mining 
claims. Then the claimant has to pay the expense of sur- 
veying the claim and making a plat thereof, the cost of the 
publication of the notice in the newspaper, and five dollars 
per acre for the surface ground embraced by the survey. 

Such are the items of expense incident to obtaining a 
patent for a mining claim, so far as the United States or its 
officers are concerned. 

From the foregoing it will be seen that the fees payable 
to the Register and Receiver by the mining applicant are : 

First. One dollar fifty cents to each for filing diagram and 
application. 

Second. Twenty-two and one half cents per hundred 
words for reducing testimony to writing, under the princi- 

Ele laid down in the fourth and sixth sections of the said 
omestead act of March 21, 1864, should the applicant de- 
sire it taken down by those officers, instead of by them- 
selves or other persons in the presence of the land officers. 

The other payments required of applicants for mining 
patents are : 

Third. To the Receiver, the sum of five dollars and two 
dollars fifty cents per acre, respectively, for lode and placer 
claims, as shown by the final survey; and 

Fourth. A deposit in favor of the U. S. Treasurer, ac- 
cording to existing instructions, of the amount estimated 
by the Surveyor-general to cover the actual expenses of sur- 
vey, plat, and cost of publication of notice. 

These are the only charges, fees, or emoluments which, 
by law pr regulations, the Register and Receiver have any 
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right to exact from the mining applicant, and none other 
must be charged or received under any circumstances. 

Tou are requested to acknowledge the receipt of this 
communication, and to be strictly governed by the terms 
mentioned therein. 

Very respectfully, 

Tour obedient servant, 
Jos. S. Wilson, Commissioner. 
Register and Receiver U. 8. Land Office, at . 



Circular in Relation to the Survey and Entry of Mining 
Claims under the Provisions of the Act of Congress, 
approved July 26, 1866, and the Act amendatory 
thereof, approved July 9, 1870. 

Department of the Interior, 

General Land Office, August 8, 1670. 

* 

Gentlemen: The original mining act of July 26, 1866, XL 
S. Statutes, vol. 14, p. 251, having been amended in adding 
to its provisions additional sections twelve to seventeen, in- 
clusive, by the act of Congress, approved July 9, 1870, it 
becomes my duty to prescribe for your information and ob- 
servance the following regulations, to wit: 

First. By the twelfth section of the amendatory act, pla- 
cer claims, including all forms of deposit, excepting veins 
of quartz or other rock in place, are made subject to entry 
and patent, under similar circumstances, conditions, and 
like proceedings, as contemplated in the original act for 
vein or lode claims. 

Placer claims on surveyed lands, are authorized to be 
entered by legal subdivisions, no special survey or plat in 
such case being required, at the rate of two dollars and 
fifty cents per acre. In regard to placer claims, however, 
the amendatory law restricts their extent, in respect to loca- 
tions made after the date of its passage, to not exceeding 
one hundred and sixty acres for any one person, or associa- 
tion of persons; such location being required to conform to 
the government surveys, and not to interfere with any bona 
fide pre-emption or homestead claims upon agricultural 
lands. 

Second. The act further provides for the subdivision of 
forty-acre legal subdivisions into ten-acre tracts, and author- 
izes two or more persons, or association of persons, having 
contiguous claims of any size, although less than ten acres 
each, to make joint entry of such minor subdivisions, all 
bona fide pre-emption or homestead claims upon agricultural 
lands being protected by law. The Surveyors-general are 
therefore hereby authorized to have such subdivisions into 
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ten-acre tracts made by their deputies, when applied for by 
claimants, numbering each ten-acre tract with consecutive 
numbers of claims in the township, as in the case of other 
mineral surveys, and if the service is performed by county 
and local surveyors, as authorized by the sixteenth section 
of the amendatory act, it will be the duty of the Surveyor- 
general to verify the surveys so executed, and if found cor- 
rectly done, to adopt the same and certify the fact, append- 
ing his approval, as in cases where surveys are made under 
his own direction. The expense of such subdividing is 
required to be defrayed by the mining claimants. 

Third. In the thirteenth section, it is declared that in the 
absence of any adverse claim where said person or associa- 
tion, they and their grantors, shall have held and worked 
their said claims for a period equal to the time prescribed 
by the statute of limitations for mining claims of the State 
or Territory where the same may be situated, evidence of 
sutfh possession, and working of the claims for such period 
shall be sufficient to establish a right to a patent thereto, 
subject to any lien which may have attached to such claim 
prior to the issue of said patent. 

The foregoing provision is construed to apply as well to 
lode as to placer claims, and should lessen the amount of 
proof usually required to establish a right to a patent. 

Fourth. fn the fourteenth section, it is provided that all 
ex parte affidavits required under the original and amenda- 
tory acts may be verified before any officer authorized to 
administer oaths within the land district in which the claims 
are situated. 

Fifth. By the fifteenth section, it is declared that Eegis- 
ters and Receivers are entitled to the same fees for services 
in mining cases, as are provided by law for like services 
under other acts of Congress, the rates of allowance being 
specifically given in our circular dated July 25, 1870. 

Sixth. By the sixteenth section, the interdict placed by 
the act of March 3, 1853, "that none other than township 
lines shall be surveyed where the lands are mineral," is 
repealed; this provision of law being referable to surveys 
in California only; the extension of the lines of future sur- 
veys over the lands mentioned in this section, applies 
exclusively to that State. The requirement, however, in 
the last proviso of the same section, "that nothing herein 
contained shall require the survey of waste or useless 
lands/' is a principle of general application, and Surveyors- 
general will refrain from extending the lines of public sur- 
veys over such waste lands, which are considered to be 
those covered by alkali to a depth calculated to prevent the 
growing of crops, moving sand, or other sandy plains of 
great extent, and abrupt or snowy mountains not known to 
contain mineral deposits. 
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Seventh. Section seventeen authorizes the extension of 
the rights conferred by sections five, eight, and nine, of the 
original mining act, to all public lands affected by this law, 
ana subjects all patents granted, or pre-emptions or home- 
steads allowed, to any vested or accrued water rights, or 
rights to ditches and reservoirs used in connection with 
such water rights, as may have been acquired under, or 
recognized, by the said ninth section, said section declaring 
further, that nothing in the act shall be construed to repeal, 
or in any way effect, the act granting the right of way and 
other privileges, to aid in the construction of a draining 
and exploring tunnel to the Comstock lode, in the State of 
Nevada, approved July 25, 1866, U. S. Statutes, volume 14, 
p. 242. 

Eighth. The per diem allowance to deputy surveyors, in- 
cluding all expenses of assistants for surveys of mineral 
claims, as stipulated in our circular letter of January 14, 
1867, has been in several cases found quite inadequate, •and 
that, consequently, parties in order to induce deputies to 
make the surveys, have found it necessary to pay additional 
sums as on private account. To avoid such results, the 
Surveyors-general are hereby authorized to increase the 
maximum per diem allowance, according to the difficulty of 
the service, taking care, however, to have the work per- 
formed on the most economical scale by skillful and respon- 
sible surveyors, and in no case to exceed a maximum of 
twenty dollars per day. 

In each case where an allowance is made of over ten 
dollars per day, the reasons showing the necessity for doing 
so must be stated in the contract, and then reported to this 
office ; and it must be understood that no extra compensa- 
tion, under any circumstances whatever, is to be exacted or 
received by the deputy under penalty of forfeiting the con- 
tract and exclusion from the public surveying service. 



SPECIAL INSTBUCTIONS RELATIVE TO OBTAINING PATENTS FOR 

MINING CLAIMS. 

With reference to the proceedings necessary to obtain 
patents for lode and placer claims, under the provisions of 
the acts of Congress above mentioned, the following is 
communicated : 

Ninth. The mining enactments limit the right to apply 
for and receive patents for mining claims to patents. 

First, Who have occupied and improved their claims ac- 
cording to the local customs or rules of miners, or— - 

Second. Who have by themselves or their grantors held 
and worked their claims for a period equal to the time pre- 
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scribed by the statute of limitations for mining claims of 
the State or Territory where the same may be situated. 

Third. Who have expended in actual labor and improve- 
ments upon their respective claims an amount of not less 
than one thousand dollars, and — 

Fourth. In regard to whose possession there is no contro- 
versy or opposing claim. 

Unless, therefore, applicants for mining patents are 
properly within these requirements, they are not in a condi- 
tion to avail themselves of the privileges extended by the 
laws referred to. 

THE APPLICATION. 

Tenth. This must be in writing, and must be filed in the 
office of the Eegister and Receiver of the land district in 
which the claim lies. It must distinctly state the name of 
the applicant, and whether the claim is applied for by an 
individual, an association, or an incorporation ; the name 
and extent of the claim ; the character of the ore ; the min- 
ing district, county, and State ; the date of its original lo- 
cation, according to the mining customs ; where the same 
was recorded ; whether the applicant claims as a locator or 
purchaser ; giye a description of the premises claimed, and 
the nature of the improvements made or labor performed, 
and finally the application should state that the claimant 
has posted a "diagram" of the claim in a conspicuous 
place thereon, together with notice of his intention to apply 
lor a patent, giving the date of such posting. 

Eleventh. With the above application, the claimant must 
file a copy of the " diagram" posted on the claim, which 
diagram must represent the boundaries of the premises, as 
fixed by the local laws, customs, or rules of miners ; and 
when the claim lies upon surveyed land, it must also show 
its relation to the public surveys. 

Twelfth. Diagrams of placer claims upon surveyed lands 
must represent the subdivision of the public lands which 
the claimant desires to enter, as the act requires such en- 
tries in their exterior limits, to conform to such legal sub- 
divisions. 

Thirteenth. With said diagram must be filed a copy of ' 
the "notice" posted upon the claim. 

This should state the name of the claimant, describe the 
claim, give the names of adjoining claims, or if none adjoin, 
the names of the nearest claims ; state whether it is a placer 
or rock claim ; if the former, the approximate area, if the 
latter, the estimated extent of surface ground, and the num- 
ber of feet claimed on the course of the vein, distinctly 
stating the name of the lode and the character of the vein 
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exposed ; the mining district, county and State in which it 
lies ; whether upon surveyed or un surveyed lands ; if the 
former, in what section, township, and range ; if the latter, 
the location of the claim relatively to some well-known 
natural object or land-mark in the vicinity ; and, finally, 
the notice should state that it is the intention of the claim- 
ants to apply for a patent for the premises therein desig- 
nated, and upon which it is posted. 

Fourteenth. There should also be filed with the applica- 
tion satisfactory evidence that the applicant has the pos- 
sessory right to the claim, agreeably to the local laws or 
customs of miners. This should consist of a certified copy 
of the laws or customs of the miners of the district, in force 
at the date of the location of the claim, and of a certificate 
under seal, of the County or Mining Recorder, giving a 
copy of the record of the original location oi the claim, 
with name or names of the locators, and if the applicant 
claims as a purchaser, an abstract of title should be filed, 
tracing the right of possession from the original locators to 
the applicant for patent. Where applicants furnish satis- 
factory evidence that they and their grantors have held and 
worked their claims for a period equal to the time prescribed 
by the statute of limitations of mining claims of the State 
or Territory where the same may be situated, such evidence 
being sufficient to establish a right to a patent for a claim 
so held and worked, upon compliance with the other pro- 
visions of the law and instructions, the proofs enumerated 
under this subdivision (14) of the instructions are not 
required. 

fifteenth. Proof of citizenship is required. Where the 
applicant is a corporation, a copy of their charter or cer- 
tificate of incorporation may be filed in lieu of evidence of 
citizenship. In case, however, the applicant is an indi- 
vidual or an association of persons unincorporated, affida- 
vits of citizenship or of having filed declarations of intention 
to become citizens should be filed. 

Sixteenth. Upon filing these* papers, the Register and 
Receiver will give the same careful examination, and if 
found to be regular, the Register will order the publication 
of the "Notice" for ninety (90) days, in a newspaper pub- 
lished nearest the location of the claim; but, before ordering 
such publication, the Register will, in future, require the 
claimant to enter into an agreement with the publisher, to 
the effect that no claim or demand shall be made against 
the United States for the payment of such publication, and 
the Register will decline to order the publication, until such 
written agreement shall have been filed in his office. The 
cost of the publication of notice, will therefore not be esti- 
mated by the Surveyor-general in future cases. 

17 



258 CIECHLAB INSTRUCTIONS. [Aug: 8, 1870. 

Seventeenth. The Begister will also post copies of tha 
said "Notice" and "Diagram" in his office for ninety (90) 
days, and upon forwarding the case to this office, will cer- 
tify that they were so posted. 

Eighteenth. On the expiration of the ninety days, the 
claimant or his duly authorized agent, must nle with the 
Begister his own affidavit, supported by that of at least one 
other person cognizant of the fact, that said "Notice" and 
"Diagram" were posted in a conspicuous place upon the 
claim for the period of ninety consecutive days, giving the 
date of the same. The affidavit of the publisher must also 
be filed, to the effect that the "Notice, a printed copy of 
which should be attached, was published in his newspaper 
for ninety days, giving the dates on which such publication 
commenced and ended, and that he has received payment 
in full for the same. 

Nineteenth. These affidavits may be taken before the 
Begister and Beceiver, or any officer authorized to admin- 
ister oaths within their district, but if taken before a 
magistrate without an official seal, his official character 
must be authenticated under seal by the county clerk, in 
the usual manner. 

Twentieth. If all the proof furnished is satisfactory to 
the Begister and Beceiver, and no adverse claim has been 
filed, those officers will, at the end of the ninety days, so 
inform the applicant for patent, and the Surveyor-general, 
which last named officer will make an estimate of the ex- 
pense of surveying and platting the claim, except in the case 
of placer claims on surveyed land where no further survey 
is required, and when the claimant shall have deposited 
the amount so estimated with any Assistant United States 
Treasurer, or designated depository in favor of the United 
States Treasurer, to be passed to the credit of the fund cre- 
ated by " individual depositors for surveys of the public 
lands,' and shall have filed with the Surveyor-general one 
of the duplicate certificates of deposit, that officer will order 
the claim to be surveyed and platted in accordance with 
the regulations of this office governing mineral surveys, ex- 
cept in cases where the claimant has had a preliminary sur- 
vey made by the United States deputy surveyor, for the 
purpose of perfecting the diagram and notice posted on the 
claim, in which case such preliminary survey may be platted 
and adopted by the Surveyor-general for the final survey. 
Copies of plat and field notes of survey are to be sent to tne 
Begister and Beceiver, and to the General Land Office, the 
latter accompanied by the certificate of deposit. 

Twenty-first. The Begister and Beceiver will examine 'the 
returns of the survey, and, if found satisfactory > will allow 
the entry to be completed at the rate of five dollars per 
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acre, or fractional part of an acre, for lode claims, or 
two dollars and fifty cents per acre for placer claims, and 
transmit all the papers on their files bearing upon the case 
to the General Land Office, together with their joint opinion 
thereon, so that a patent may be issued if all is found reg- 
ular. 

Twenty-second. In regard to placer claims on surveyed 
land, where the claimant applies to enter one hundred and 
sixty acres in legal subdivisions, no survey and plat of the 
claim are required ; the entry in that case being allowed to 
be completed at the local land office as soon as satisfactory 
proof has been made after the expiration of ninety days 
notice and publication, provided no adverse claimant has 
appeared in the meantime. 

Twenty-third. Where the claimant of a placer mine de- 
sires the subdivision of a quarter section, the service may 
be performed by county tod local surveyors at the expense 
of the claimant, as required by law. 



ADVERSE CLAIMANTS. 

Twenty-fourth. The sixth section of the mining act of 
July 26, 1866, provides that "whenever any adverse claim- 
ants to any mine, located and claimed as aforesaid, shall 
appear before the approval of the survey, as provided in 
the third section of this act, all proceedings shall be stayed 
until a final settlement and adjudication, in the courts of 
competent jurisdiction, of the rights of possession to such 
claim, when a patent may issue as in other cases." 

An opposing claimant must file his adverse notice with 
the Register and Receiver, and in order that it may appear 
to those officers whether or not the adverse claim is such a 
one as is contemplated by the said sixth section, they will 
require the opposing claimant to present his affidavit, set- 
ting out in detail the nature of his adverse claim, stating 
when and how it originated, whether by purchase or by 
location, the names of all the original locators, with a cer- 
tified copy of the original location from the Mining Re- 
corder's office, and if he claims as a purchaser, an abstract - 
of title certified by the said Recorder, tracing the title to 
the possession from the original locators to the claimant, 
should be furnished. 

Such affidavit and accompanying papers will be carefully 
examined by the Register and Receiver, and if, in their 
judgment, an adverse claim is made out, they will suspend 
all further action on the application for patent, until an ad- 
justment is had in the local courts; if they find otherwise, 
they will refuse to suspend, but in either event the papers 
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filed both by the applicant for patent, and the adverse 
claimant, will be referred to this office for review, when the 
decision of the Register and Receiver will either be affirmed 
or set aside, and all parties in interest notified of the result. 

Twenty-fifth. In the case of placer claims upon surveyed 
lands where no survey is required, the adverse claimant 
should appear before the entry is made; but if, from any 
cause, such adverse claimant should be unable to appear 
within the time specified, and should appear before the 
patent is issued, tne Register will, nevertheless, take his 
Sworn statement, and transmit it to the General Land Office 
for such action as the Commissioner may deem proper. 

Twenty-sixth. When the parties are notified that an ad- 
verse claim is made out, it then becomes the duty of the 
adverse claimant immediately to commence action in court, 
and to prosecute the same to final judgment or decree, by 
which the further proceedings of this office will be gov- 
erned; yet in default of such suit being instituted within a 
reasonable time, the original claim will be dealt with as if 
no adverse interest had been asserted. 

Tou will afford every facility to parties desiring to avail 
themselves of the privileges accorded by these enactments, 
and when cases are completed promptly report them to this 
office. 

Monthly returns must be made of all entries of lode and 

Jlacer claims, with details specifically showing what lands 
ave been so entered. J 

Copies of both the mining acts, of July 26, 1866, and 
July 9, 1870, are hereto appended. 

Very respectfully, your obedient servant, 

Jos. S. Wilson, Commissioner? 
To United States Registers and Receivers and Surveyors- 
general. 

Department or the Intemoe, August 9, 1870. 
Approved: 

J. D. Cox, Secretary. 

[Note. — Copies of the Acts of July 26, 1866, and July 9, 1870, will be 
found with the circular dated June 10, 1872.] 
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Instructions. 

Department of the Interior, 

General Land Office, May 6, 1871. 

Gentlemen: For your observance in the matter of con- 
troversies between mineral and agricultural claimants, the 
segregation of mineral from agricultural lands, and the sur- 
vey and entry of placer claims, the following is commu- 
nicated : 



SEGREGATION OF AGRICULTURAL FROM MINERAL LANDS — HOW 

THE SAME MAY BE EFFECTED. 

First. The twelfth section of the amendatory act of ninth 
July, 1870, providing for the patenting of placer claims, 
stipulates in the second proviso "that legal subdivisions of 
forty acres may be subdivided into ten-acre tracts, and that 
two or more persons, or associations of persons, having 
contiguous claims of any size, although such claims may be 
less than ten acres each, may make joint entry thereof :" 
the last clause to the third proviso of said section, stipu- 
lating that "nothing in this section contained shall defeat 
or impair any bona fide pre-emption or homestead claim 
upon agricultural lands, or authorize the sale of the im- 
provements of any bona fide settler to any purchaser." 

Second. The sixteenth section of said act repeals so much 
of the act of third March, 1853, entitled "An Act to pro- 
vide for the survey of the public lands in California, the 
granting of pre-emption rights and for other purposes," as . 
provides that none other than township lines shall be sur- 
veyed where the lands are mineral, ana extends the public 
surveys over mineral as over agricultural lands ; the section 
further providing for the subdivision, at the expense of 
claimants, of surveyed lands into lots less than one hundred 
and sixty acres, which may be done by county and local 
surveyors. 

Third. It is thought that under the operation of this law, 
recognizing ten-acre lots as legal subdivisions of the public 
lands in mining regions, much of the difficulty hitherto ex- 
perienced in prQving the mineral or non-mineral character 
of lands may be obviated. 

Fourth. Heretofore it was necessary that mineral affida- 
vits should be filed upon each forty-acre tract, that being 
the smallest legal subdivision of public lands : and to dis- 
prove the mineral character of lands so filed upon, it was 
necessary to establish the fact that such forty-acre tract 
was, as a whole, more valuable for agricultural than for 
mining purposes. 
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Fifth. This it was often found impossible to do, for the 
reason that although parties could be readily produced to 
testify to the fact that one half, or perhaps three fourths, 
of a given tract was only fit for farming, yet inasmuch as a 
small fraction of the land was intersected by a gfilch, rav- 
ine, or quartz lode, yielding mineral, the value of which 
deposit there was no definite means of ascertaining, the 
deponents would be unable to testify that the entire forty- 
acre subdivision was of greater value ior farming than for 
mineral purposes. 

Sixth. In this way, although thirty and even thirty-five 
acres in a forty-acre tract might be shown to contain no 
mineral whatever, or none in quantities sufficiently abund- 
ant to be remunerative to the miner, yet, on account of the 
known mineral character of a small fragment of the land, 
the bona fide agriculturist has been debarred from securing 
a title to his land, at least to the extent of that forty-acre 
tract. 

Seventh. Hereafter, when an application is filed at your 
office, to enter land as agricultural, which has been returned 
by the United States deputy-surveyor as mineral, or upon 
which mineral affidavits have been filed, you will, at the 
expense of such applicant, publish a notice of such appli- 
cation, for thirty consecutive days, in a newspaper of gen- 
eral circulation published nearest to the land in question, 
or, if in a weekly paper, for five consecutive weeks, giving 
the name and address of the applicant; the designation of 
each forty-acre tract covered by the application; the names 
of any miners or mining companies whose claims are upon 
the land; the names of the parties who filed the mineral 
affidavits, and when such filing was made; and, finally, the 
notice should name a day, after the thirty days have expired, 
upon which a hearing will be had before the Register and 
Receiver, to determine the facts as to the mineral or non- 
mineral character of the land, when such witnesses as may 
be brought by the parties in interest will be examined and 
their testimony reduced to writing; and the depositions of 
such witnesses as are unable to be present, from distance, 
infirmity, or other good cause, will be received and exam- 
ined; after which the proceedings will be submitted to the 
Commissioner of the General Land Office for review, prior 
to a final award of the land. 

Eighth. A copy of this notice must also be posted in a 
conspicuous place upon each forty-acre tract embraced in 
the application, for the period of thirty consecutive days, 
proof of which you will require on the day of the hearing, 
by the sworn statements of at least two witnesses, one of 
wnom may be the applicant, deponents to state where the 
notice was posted, the date of posting, and how long con- 



May 6, 1871.] CIRCULAB INSTRUCTIONS. 263 

tinued; and you will also require a copy of the printed 
notice to be filed, with the publisher's affidavit attached, 
stating when the notice w&s first published and for how 

lon £; . 

Ninth. In every case where practicable, in addition to 

the foregoing publication and posting, personal notice must 
be served in tL usual manner, upon tie parties who filed 
the mineral affidavits, and upon those who are actually en- 
gaged in mining upon the land. 

Tenth. On the day of the hearing, you will examine the 
witnesses, with the 4w of eliciting the truth as to the mm- 
eral or non-mineral character of the land; and in cases 
where it is established that a portion of the land in a forty- 
acre tract is mineral and the remainder agricultural, the 
testimony should be of a nature clearly showing what par- 
ticular portion or portions of the land, are actually covered 
by placer or quartz claims, or used in connection therewith, 
as fixed by local customs or rules of miners; and it is here 
suggested that if prior to such hearing the respective par- 
ties can come to an agreement as to the proper boundaries 
of the mineral and agricultural lands in the same forty-acre 
tract, and file, on the day of the hearing, a diagram and 
description showing in what portions of the tract such mines 
and grounds used in connection therewith exist, stating 
whether the same are placers, or vein, or lode claims, it will 
be of great service to the Register and Receiver in acting 
upon the case, and to this office in making a proper award 
of the land when the case comes before it for review. 

Eleventh. Where the applicant claims the pre-emption 
right to the land he files upon, you will, at the hearing, 
exact all the proof customary in cases of pre-emption con- 
tests, as required by the law and instructions, and the same 
rule will apply to homestead applicants. 

Twelfth. After the hearing, you will transmit all the pa- 
pers filed and testimony taken, together with your joint 
opinion in the premises, to the Commissioner of the Gen- 
eral Land Office for review, and when the case comes before 
this office, such an award of the land will be made as the 
law and the facts may justify; and in cases where a survey 
is necessary to set apart the mineral from the agricultural 
land in any forty-acre tract, the necessary instructions will 
be issued to enable the agricultural claimant, at his own ex- 
pense, to have the work done, at his option, either by 
United States deputy, county, or other local surveyor, as 
authorized by said sixteenth section of the act of ninth 
July, 1870. 

Thirteenth. In making the survey in pursuance of such 
award by this office, where placer mines exist upon such 
forty-acre tracts, the subdivision must invariably be into ten- 
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acre lots, in the form either of sauares, one side of which is 
ten chains, or in the form of parallelograms, one side of which 
is five and the other twenty chains, as will the better em- 
brace such placer claims; but the lines of these, surveys 
must not be made to run diagonally to those of the regular 
surveys, but must be parallel and at right angles therewith, 
so as to avoid confusion in the description of the remainder 
of the land. 

Fourteenth. In case there exists a vein or lode claim upon 
such forty-acre tract, the subdivision into ten-acre lots is 
not imperative, and the survey in such case may be exe- 
cuted in such manner as will segregate the portion of land 
actually containing the mine, and used as surface ground 
for the convenient working thereof, from the remainder of 
the tract, which remainder will be patented to the agricul- 
turist to whom the same may have been awarded, subject, 
however, to the condition that the land may be entered 
upon by the proprietor of any vein or lode for which a pat- 
ent has been issued by the United States, for the purpose 
of extracting and removing the ore from the same, wnere 
found to penetrate or intersect the land so patented as agri- 
cultural, as stipulated by the mining act. 

Fifteenth. Such survey when executed must be properly 
sworn to by the surveyor, either before a notary public, offi- 
cer of a court of record, or before the Register or Receiver, 
the deponent's character and credibility to be properly 
certified to by the officer administering the oath. 

Sixteenth. Upon the filing of the plat and field notps of 
such survey, duly sworn to as aforesaid, you will transmit 
the same to the Surveyor-general for his verification and 
approval; who, if he finds the work correctly performed, 
will properly mark out the same upon the original township 
plat in his office, and furnish authenticated copies of such 
plat and description both to the proper local land office and 
to this office, to be affixed to the duplicate and triplicate 
township plats respectively. 

Seventeenth. In cases where a portion of a forty-acre 
tract is awarded to an agricultural claimant, and he causes 
the segregation thereof from the mineral portion, as afore- 
said, such agricultural portion will not be given a numerical 
designation as in the case of surveyed mineral claims, but 

will simply be described as the ' 'Fractional quarter 

of the ■ — quarter of section in township of 

range , meridian, containing acres, the same being 

exclusive of the land adjudged to be mineral in said forty- 
acre tract." 

Eighteenth. The surveyor must correctly compute the 
area of such agricultural portion, which computation will 
be verified by the Surveyor-general. 
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Nineteenth. After tbe authenticated plat and field notes 
of the survey have been received from the Surveyor-general, 
this office will issue the necessary order for the entry of the 
land, and in issuing the [Receiver's receipt and Register's 
patent certificate, you will invariably be governed by the 
description of the land given in the order from this office. 

Twentieth. All instructions heretofore issued upon this 
subject, except as herein modified, will be considered as in 
full force. 



ENTRY OP PLACER CLAIMS — WHEN SURVEY IS NECESSARY, AND 

HOW THE SAME SHALL BE EXECUTED. 

Twenty-first. An applicant for a patent for a placer claim 
is required by the act to come within the same conditions 
applicable to claimants of veins or lodes, and the proceed- 
ings prior to the survey are the same in both oases, as is 
fully set forth in the circular instructions from this officg 
bearing date the 8th August, 1870. 

Twenty-second. After the expiration of the ninety days 
notice given in such cases, proof of which must be made to 
the satisfaction of the Register, the placer mining claimant, 
where the subdivision of a forty-acre tract is necessary, may 
engage, under private contract, either a United States 
deputy or a county or local surveyor to perform the work at 
the expense of the claimant; such forty-acre tracts to be 
invariably laid off into four lots of equal area to suit the 
circumstances of the case, the survey to be executed and 
sworn to in the manner set forth in the thirteenth and 
fifteenth paragraphs hereof, and plat and field notes filed 
in your office. 

Twenty-third. Upon the filing of the plat and field notes 
of such survey, duly sworn to, you will transmit the same 
to the Surveyor-general for verification and approval ; who, 
if he finds the work to have been correctly executed, will 
give such ten-acre lot, where the same constitutes the entire 
claim, its appropriate numerical designation in the order of 
surveyed mineral claims in the township, and in cases where 
several of these ten-acre lots are contiguous and constitute 
one claim, they will not receive separate numbers for each 
lot, but the whole will receive one number in the order of 
mineral claims in the township. 

Twenty-fourth. The Surveyor-general will then mark such 
claim upon the original township plat on file in his office, 
and send an authenticated copy of the plat and field notes 
of the survey to the Register of the proper local land office 
and to this office, as in the case of vein or lode surveys. 

Twenty-fifth. Thereafter, if no adverse claim has been 
presented, an entry will be allowed of such claim at the rate 
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of two dollars and fifty cents for each acre, or fractional 
part of an acre, embraced in the survey; the local land offi- 
cers preserving an unbroken consecutive series of numbers 
for all mineral entries, both lode and placer ; and then re- 
port the case to this office in the usual manner, accompanied 
with a letter of transmission. 

Twenty-sixth. It is to be distinctly understood that the 
foregoing remarks as to survey are intended to apply only 
to those placer claims which are upon surveyed land, and 
cannot be entered into forty-acre legal subdivisions without 
interference with the rights of other bona fide mineral or 
agricultural claimants in the same tract ; and you will in 
all cases require testimony as to whether or not such other 
claimants to such forty-acre tract exist ; and where such are 
found, require the applicant, at his own expense, to cause 
the survey into ten-acre lots in manner aforesaid, so as to 
segregate his claim from the remainder ; and where there 
are no such other claimants to any portion of a forty-acre 
*tract, require the entry to conform in its exterior limits to 
such forty-acre legal subdivision. 

Twenty-seventh. In case there are several placer claims 
within the same subdivision, their occupants have the op- 
tion of making joint entry of the land, or of having such 
smaller subdivisions made at their own cost, and receiving 
separate patents. 

Twenty-eighth. Where the placer claim sought to be 
patented is upon unsurveyed land, a survey and plat thereof 
will have to be made by a United States mineral deputy 
surveyor, under conditions similar to those applicable to 
surveys of veins or lodes. 

Twenty-ninth. Copies of the mining acts of July 26, 1866, 
and July 9, 1870, are hereto attached. 

Thirtieth. You are requested to give careful considera- 
tion to the foregoing instructions, a copy of which should 
be placed in the hands of every applicant to enter lands of 
these classes, a supply being sent you for that purpose, the 
receipt of which you are requested to acknowledge. 

Very respectfully, 

i our ooedient servant, 
Willis Drummond, Commissioner. 
Eegister and Receiver U. S. Land Office at . 
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Department of the Interior, 
General Land Office, Washington, D. C, Aug. 3, 1371. 

Gentlemen : The following regulations are prescribed for 
your information and guidance, viz: 

Paragraph fifteen, page seven, of the printed circular 
issued by this office, bearing date August 8, 1870, and relat- 
ing to the survey and entry of mining claims, under the 
provisions of the act of Congress, approved July 26, 1866, 
" granting the right of way to ditch and canal owners over 
the public lands, and for other purposes;" and the act 
amendatory thereof, approved July 9, 1870, is hereby re- 
voked, and the following substituted therefor: 

Fifteenth. Proof of citizenship is required. In case the 
application is made by an association of persons, incor- 
porated or unincorporated, satisfactory proof will be 
required that each member of such association is a citizen 
of the United States, or has filed his declaration of inten- 
tion to become a citizen. 

Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 
Register and Receiver U . S. Land Office, at . 



Department of the Interior, 
General Land Office, Washington, D. C., Sept. 7, 1871. 

Gentlemen : With reference to the proof of citizenship 
of applicants for patents for mining claims, you are in- 
structed as follows, viz : 

First . Where such application is made by persons claim- 
ing to be native born citizens of the United States, you 
wul require the affidavit of each person so claiming- that he 
is a native born citizen, stating the place of his birth; such 
affidavit to be taken before a notary public, officer of a 
court of record, or the Register or Receiver of the land 
district wherein the claim lies. 

Second. Where such application is made by a person 
claiming to have filed a declaration of intention to become 
a citizen, you will require him to present a certified copy of 
such declaration, under seal of the court in which it was 
made. 

Third. Where such application is made by a person 
claiming to be a naturalized citizen of the United States, 
you will require him to present his naturalization certifi- 
cate, or a certified copy thereof, under seal of the court 
from which the original issued. 

Fourth. Where the application is made by an incorpo- 
rated company, you will require a certified copy of their 
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certificate of incorporation, and evidence of the citizenship 
of each member or stockholder of such company, in the 
manner hereinbefore set forth. 

Fifth. Where the application is made by an association 
of persons unincorporated, you will require evidence of 
citizenship of each person forming such association, in 
manner hereinbefore described. * 

You will notify all applicants accordingly, informing them 
that no patents will issue upon any applications already 
made and pending, or which may hereafter be made for 
mineral claims, in default of a compliance herewith. 

Please acknowledge the receipt hereof as "N." 

Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 
Eegister and Keceiver at . 



Depabtment of the Interior, 

General Land Office, D. C, March 26, 1872. 

Gentlemen : In issuing the letter of instructions of 7th 
September, 1871, defining the manner of furnishing evi- 
dence of citizenship of claimants under the mining acts of 
Congress, it was considered the most easy and direct way 
to receive the affidavits of the respective parties, to such 
applications for patents, that they are citizens. It has been 
found, however, especially in the case of incorporated com- 
panies having numerous stockholders, to be a matter of 
great difficulty to procure these individual affidavits, owing 
to the fact that the parties are often scattered in different 
parts of the country, or in some instances traveling abroad. 

The previous instructions as to the proof necessary to 
establish citizenship under the mining statute, are accord- 
ingly modified so as to read as follows : 

First. When the application is made by a person or by 
an association of persons not incorporated, claiming to be 
native-born or naturalized citizens of the United States, you 
will require the affidavit of each person so claiming, that 
he is such citizen; these affidavits to be made before a 
notary public, officer of a court of record, or the Register 
or Receiver of the land district; and in any case where it 
may be satisfactorily shown under oath that the affidavit of 
any claimant cannot be readily obtained by reason of his 
absence in a foreign country, or in consequence of his 
whereabouts or place of residence being unknown; the 
citizenship of such claimant may be established by the 
affidavit of another person, who must not only testify to 
the citizenship of such claimant, but must state the facts 
upon which his knowledge is based, such as when, where, 
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and for how long he has known him, whether he has exer- 
cised the elective franchise in the United States, and any 
other pointsproper to be received as evidence of citizenship. 

Second. When the application for patent is made by an 
inwrporcded company you will require a duly certified copy 
of their charter or certificate of incorporation, and proof of 
the citizenship of each person who is an actual member or 
stockholder in such company at the date of its application 
for patent; such proof to be made in the manner set forth 
in the first paragraph hereof, applicable to persons or as- 
sociations not incorporated. 

You will inform all applicants accordingly. 

Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 
Kegister and Receiver, XJ. S. Land Office, at . 
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UNITED STATES MINING LAWS 



AND REGULATIONS THEREUNDER. 



Department of the Interior, 

General Land Office, June 10, 1872. 

Gentlemen : Tour attention is invited to the act of Con- 
gress approved May 10, 1872, which is as follows, to wit : 

An Act to promote the Development of the Mining Besources of the United 

States. 

Be it enacted by the Senate and House of Representatives of the United States 
of America, in Congress assembled : That all valuable mineral deposits of 
lands belonging to the United States, both surveyed and unsurveyed, are 
hereby declared to be free and open to exploration and purchase, and the 
lands in which they are found to occupation and purchase, by citizens of the 
United States and those who have declared their intention to become such, 
under regulations prescribed by law, and according to the local customs or 
rules of miners, in the several mining districts, so far as the same are 
applicable and not inconsistent with the laws of the United States. 

Seo. 2. That mining claims upon veins or lodes of quartz, or other rock 
in place, bearing gold, silver, cinnabar, lead, tin, copper, or other valuable 
deposits heretofore located, shall be governed as to length along the vein or 
lode by the customs, regulations, and laws in force at the date of their loca- 
tion. A mining claim located after the passage of this act, whether located, 
by one or more persons, may equal, but shall not exceed, one thousand five 
hundred feet in length along the vein or lode ; but no location of a mining 
claim shall be made until the discovery of the vein or lode within the limits of 
the claim located. No claim shall extend more than three hundred feet on 
each side of the middle of the vein at the surface, nor shall any claim be 
limited by any mining regulation to less than twenty-five feet on each side 
of the middle of the Vein at the surface, except where adverse rights existing 
at the passage of this act shall render such limitation necessary. The end 
lines of each claim shall be parallel to each other. 

Seo. 3. That the locators of all mining locations heretofore made, or which 
shall hereafter be made, on any mineral vein, lode', or ledge, situated on the 
public domain, their heirs and assigns, where no adverse claim exists at the 
passage of this act, so long as they comply with the laws of the United States, 
and the State, territorial, and local regulations not in conflict with said 
laws of the United States governing their possessory title, shall have the ex- 
clusive right of possession and enjoyment of all the surface included within 
the lines of their locations, and of all veins, lodes, and ledges throughout 
their entire 4epth, the top or apex of which lies inside of such surface lines 
extended downward vertically, although such veins, lodes, or ledges may so 
far depart from a perpendicular in their course downward as to extend out- 
side the vertical side lines of said em-face locations : Provided, That their 
right of possession to such outside parts of such veins or ledges shall be con- 
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fined to such portions thereof as lie between vertical planes drawn downward 
as aforesaid, through the end lines of their locations, so continued in their 
own direction that such planes will intersect such exterior parts of said 
veins or ledges : And provided, further, That nothing in this section 
shall authorize the locator or possessor of a vein or lode which extends in its 
downward course beyond the vertical lines of his claim to enter upon the 
surface of a claim owned or possessed by another. 

Seo. 4. That where a tunnel is run for the development of a vein or lode, 
or for the discovery of mines, the owners of such tunnel shall have the right 
of possession of all veins or lodes within three thousand feet from the face 
of such tunnel on the line thereof, not previously known to exist, discovered 
in such tunnel, to the same extent as if discovered from the surface ; and lo- 
cations on the line of such tunnel of veins or lodes not appearing on the 
surface, made by other parties after the commencement of the tunnel, and 
while the same is being prosecuted with reasonable diligence, shall be in- 
valid ; but failure to prosecute the work on the tunnel for six months shall 
be considered as an abandonment of the right to all undiscovered veins on 
the line of said tunnel. 

Seo. 5. That the miners of each mining district may make rules and reg- 
ulations not in conflict with the laws of the United States, or with the laws 
of the State or Territory in which the district is situated, governing the loca- 
tion, manner of recording, amount of work necessary to hold possession of 
a mining claim, subject to the following requirements : The location must be 
distinctly marked on the ground, so that its boundaries can be readily traced. 
All records of mining claims hereafter made shall contain the name or names 
of the locators, the date of the location, and such a description of the claim 
or claims located, by reference to some natural object or permanent monu- 
ment as will identify the claim. On each claim located after the passage of 
this act, and until a patent shall have been issued therefor, not less than one 
hundred dollars' worth of labor shall be performed or improvements made 
during each year. On all claims located prior to the passage of this act, ten 
dollars' worth of labor shall be performed or improvements made each year 
for each one hundred feet in length along the vein until a patent shall have 
been issued therefor; but where such claims are held in common, such ex- 
penditure may be made upon any one claim; and upon a failure to comply 
with these conditions, the claim or mine upon which such failure occurred 
shall be open to relocation in the same manner as if no location of the same 
had ever been made: Provided, That the original locators, their heirs, 
assigns, or legal representatives, have not resumed work upon the claim 
after such failure and before such location. Upon the failure of any one of 
several co-owners to contribute his proportion of the expenditures required 
by this act, the co-owners who have performed the labor or made the im- 
provements, may, at the expiration of the year, give such delinquent co-owner 
personal notice in writing or notice by publication in the newspaper 
published nearest the claim, for at least once a week for ninety days, and if 
at the expiration of ninety days after such notice in writing or by publica- 
tion, such delinquent should fail or refuse to contribute his proportion to 
comply with this act, his interest in the claim shall become the property of 
his co-owners, who hate made the required expenditures. 

Seo. 6. That a patent for any land claimed and located for valuable depos- 
its, may be obtained in the following manner: Any person, association, or 
corporation, authorized to locate a claim under this act, having claimed and 
located a piece of land for such purposes, who has, or have, complied with 
the terms of this act, may file in the proper land office an application for a 
patent, under oath, showing such compliance, together with a plat and field 
notes of the claim or claims in common, made by or under the direction of 
the United States Surveyor-general, showing accurately the boundaries of 
the claim or claims, which shall be distinctly marked by monuments on the 
ground, and shall post a copy of such plat, together with a notice of such 
application for a patent, in a conspicuous place on the land embraced in such 
plat previous to the filing of the application for a patent, and shall file an 
affidavit of at least two persons, that such notice has been duly posted as 
aforesaid, and shall file a copy of said notice in such land office, and -shall 
thereupon be entitled to a patent for said land, in the manner following: The 
Register of the land office, upon the filing of such application, plat, field 
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notes, notices, and affidavits, shall publish a notice that snch application has 
been made, for the period of sixty days, in a newspaper to be by him desig- 
nated as published nearest to said claim; and he shall also post sich notice 
in his office for the same period. The claimant, at the time of filing this 
application, or at any time thereafter, within the sixty days of publication, 
shall file with the Register a certificate of the United States Surveyor-gen- 
eral that five hundred dollars worth of labor has been expended or im- 
provements made upon the claim by himself or grantors ; that the plat is 
correct, with such further description, by such reference to natural objects 
or permanent monuments, as shall identify the claim, and furnish an accu- 
rate description, to be incorporated in the patent. At the expiration of the 
sixty days of publication the claimant shall file his affidavit, showing that 
the plat and notice have been posted in a conspicuous place on the claim 
during said period of publication. If no adverse claim shall have been filed 
with the Register and the Receiver of the proper land office at the expiration 
of the sixty days of publication, it shall be assumed that the applicant is 
entitled to a patent, upon the payment to the proper officer of five dollars 
per acre, and that no adverse claim exists; and thereafter no objection from 
third parties to the issuance of a patent shall be heard, except it be shown 
that the applicant has failed to comply with this act. 

Sec. 7. That whore an adverse claim shall be filed during the period of 
publication, it shall be upon oath of the person or persons making the same, 
and shall show the nature, boundaries, and extent of such adverse claim, 
and all proceedings, except the publication of notice and making and filing 
of the affidavit thereof, shall be stayed until the controversy shall have been 
settled or decided by a court of competent jurisdiction, or the adverse claim 
waived. It shall be the duty of the adverse claimant, within thirty days 
after filing his claim, to commence proceedings in a court of competent 
jurisdiction, to determine the question of the right of possession, and pros- 
ecute the same with reasonable diligence to final judgment; and a failure 
so to do shall be a waiver of his adverse claim. After such judgment shall 
have been rendered, the party entitled to the possession of the claim, or any 
portion thereof, may, without giving further notice, file a certified copy of 
the judgment-roll with the Register of the land-office, together with the 
certificate of the Surveyor-general that the requisite amount of labor has 
been expended, or improvements made thereon, and the description required 
in other cases, and snail pay to the Receiver five dollars per acre for bis 
claim, together with the proper fees, whereupon the whole proceedings and 
the judgment-roll shall be certified by the Register to the Commissioner of 
the General Land Office, and a patent shall issue thereon for the claim, or 
such portion thereof as the applicant shall appear from the decision of the 
court, to rightly possess. If it shall appear, from the decision of the court, 
that several parties are entitled to separate and different portions of the 
claim, each party may pay for his portion of the claim, with the proper fees, 
and file the certificate and description by the Surveyor-general, whereupon 
the Register shall certify the proceedings and judgment-roll to the Commis- 
sioner of the General Land Office, as in the preceding case, and patents 
shall issue to the several parties according to their respective rights. Proof 
of citizenship under this act, or the acts of July twenty-sixth, eighteen 
hundred and sixty-six, and July ninth, eighteen hundred and seventy, in the 
case of an individual, may consist of his own affidavit thereof, and in case 
of an association of persons unincorporated of the affidavit of their author- 
ized agent, made on his own knowledge or upon information and belief, and 
in case of a corporation organized under the laws of the United States, or of 
any State or Territory of the United States, by the filing of a certified copy 
of their charter or certificate of incorporation; and nothing herein contained 
shall be construed to prevent the alienatioiupf the title conveyed by a patent 
for a mining claim to any person whatever. 

Sio. 8. That the description of vein or lode claims, upon surveyed lands, 
shall designate the location of the claim with reference to the lines of the 

Eublic surveys, but need not conform therewith; but where a patent shall 
e issued as aforesaid for claims upon unsurveyed lands, the Surveyor- 
general, in extending the surveys, shall adjust the same to the boundaries of 
such patented claim, according to the plat or description thereof, but so as 
in no case to interfere with or change the location of any such patented claim. 
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Sso. 9. That sections one, two, three, four, and six of an aot entitled "An 
act granting the right of way to ditch and canal owners over the public lands, 
and for other purposes," approved July twenty-sixth, eighteen hundred and 
sixty-six, are hereby repealed, but such repeal shall not affdct existing rights. 
Applications for patents for mining claims now pending may be prosecuted 
to a final decision in the General Land Office; but in such cases where 
adverse rights are not affected thereby, patents may issue in pursuance of 
the provisions of this act; and all patents for mining-claims heretofore 
issued under the act of July twenty-sixth, eighteen hundred and sixty-six, 
shall convey all the rights and privileges conferred by this act where no 
adverse rights exist at the time of the passage of this act. 

Sec. 10. That the act entitled "An act to amend an act granting the right 
of way to ditch and canal owners over the public lands, and for other pur- 
poses,-' approved July ninth, eighteen hundred and seventy, shall be and 
remain in full force, except as to the proceedings to obtain a patent, which 
shall be similar to the proceedings prescribed by sections six and seven of 
this act for obtaining patents to vein or lode claims; but where said placer 
claims shall be upon surveyed lands, and conform to legal subdivisions, no 
further survey or plat shall be required, and all placer mining claims here- 
after located, shall conform as near as practicable with the United States 
system of public land surveys, and the rectangular subdivisions of such sur- 
veys, and no such location shall include more than twenty acres for each 
individual claimant, but where placer claims cannot be conformed to legal 
subdivisions, survey and plat shall be made as on unsurveyed lands: Pro- 
vided, That proceedings now pending may be prosecuted to their final deter- 
mination under existing laws; but the provisions of this act, when not in 
conflict with existing laws, shall apply to such oases: And provided also, 
That where by the segregation of mineral land in any legal subdivision, a 
quantity of agricultural land less than forty acres remains, said fractional 
portion of agricultural land may be entered by any party qualified by law, 
for homestead or pre-emption purposes. 

Sec. 11. That where the same person, association, or corporation, is in 
possession of a placer claim, ana also a vein or lode included within the 
boundaries thereof, application shall be made for a patent for the placer 
claim, with the statement that it includes such vein or lode, and in such case 
(subject to the provisions of this act and the act entitled " An aot to amend 
an act granting the right of way to ditch and canal owners over the public 
lands, and for other purposes," approved July ninth, eighteen hundred and 
seventy) a patent shall issue for the placer claim, including such vein or 
lode, upon the payment of five dollars per acre for such vein or lode claim, 
and twenty -five feet of surface on each side thereof. The remainder of the 
placer claim, or any placer claim not embracing any vein or lode claim, shall 
be paid for at the rate of two dollars and fifty cents per acre, together with 
all costs of proceedings; and where a vein or lode, such as is described in 
the second section of this act, is known to exist within the boundaries of a 
placer claim, an application for a patent for such placer claim, which does 
not include an application for the vein or lode claim, shall be construed as a 
conclusive declaration that the claimant of the placer claim has no right of 
possession of the vein or lode claim ; but where the existence of a vein or 
lode in a placer claim i < not known, a patent for the placer claim shall con- 
vey all valuable mineral and other deposits within the boundaries thereof. 

Sec. 12. That the Surveyor-general of the United States may appoint in 
each land district containing mineral lands as many competent surveyors as 
shall apply for appointment to survey mining claims. The expenses of the 
survey of vein or lode claims, and the survey and subdivisions of placer 
claims into smaller quantities than one hundred and sixty aores, together 
with the cost of publication of notices, shall be paid by the applicants, and 
they shall be at liberty to obtain the same at the most reasonable Tates, and 
they shall also be at liberty to employ any United States deputy surveyor to 
make the survey. The Commissioner of the General Land Office shall also 
have power to establish the maximum charges for surveys and publication of 
notices under this act ; and, in case of excessive charges for publication, he 
may designate any newspaper published in a land district where mines are 
situated, for the publication of mining notices in such district, and fix the 
rates to be charged by such- paper ; and, to the end that the Commissioner 

18 
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may be fully informed on the subject, each applicant shall file with the Reg- 
ister a sworn statement of all charges and fees paid by said applicant for 
publication and surveys, together with all fees and money paid the Register 
and the Receiver of the land office, which statement shall be transmitted 
with the other papers in the case, to the Commissioner of the General Land 
Office. The fees of the Register and the Receiver shall be five dollars each 
for filing and acting upon each application for patent or adverse claim filed, 
and tbey shall be allowed the amount fixed by law for reducing testimony to 
writing, when done in the land office, such fees and allowances to be paid 
by the respective parties ; and no other fees shall be charged by them in 
such cases. Nothing in this act shall be construed to enlarge or affect the 
rights of either party in regard to any property in controversy at the time of 
the passage of this act, or of the act entitled *• An act granting the right of way 
to ditch and canal owners over the public lands, and for other purposes," 
approved July twenty-sixth, eighteen hundred and sixty-six, nor shall this 
act affect any right acquired under said act ; and nothing in this act shall be 
construed to repeal, impair, or in any way affect the provisions of the act 
entitled M An act granting to A. Sutro the right of way and other privileges 
to aid in the construction of a draining and exploring tunnel to the Comstock 
lode, in the State of Nevada," approved July twenty-filth, eighteen hundred 
and sixty-six. 

Sec. 13. That all affidavits required to be made under this act, or the act 
of which it is amendatory, may be verified before any officer authorized to 
administer oaths within the land district where the claims may be situated, 
and all testimony and proofs may be taken before any such officer, and, 
when duly certified by the officer taking the same, shall have the same force 
and effect as if taken before the Register and Receiver of the land office. In 
cases of contest as to the mineral or agricultural character of land, the testi- 
mony and proofs may be taken as herein provided, on personal notice of at 
least ten days to the opposing party; or if said party cannot be found, then 
by publication of at least once a * eek for thirty days in a newspaper, to 
be designated by the Register of the land office as published nearest to the 
location of such land ; and the Register shall require proof that such notice 
has been given. 

Sec. 14. That where two or more veins intersect or cross each other, pri- 
ority of title shall govern, and such prior location shall be entitled to all ore 
or mineral contained within the space of intersection : Provided, however, 
'that the subsequent location shall have the right of way through said space 
of intersection for the purposes of the convenient working of the said mine : 
And provided, also, that where two or more veins unite, the oldest or prior 
location shall take the vein below the point of union, including all the space 
of intersection. 

Sec. 15. That where non-mineral land, not contiguous to the vein or lode, 
is used or oecupied by the proprietor of such vein or lode for mining or mill- 
ing purposes, such non-adjacent surface ground may be embraced and in- 
cluded in an application for a patent for such vein or lode, and the same may 
be patented therewith, subject to the same preliminary requirements as to 
survey and notice as are applicable under this act to veins or lodes : Provided, 
That no location hereafter made of such non-adjacent land shall exceed five 
acres, and payment for the same must be made at the same rate as fixed by 
this act for the superfices of the lode. The owner of a quartz mill or reduc- 
tion works, not owning a mine in connection therewi^i, may also receive a 
patent for his mill site, as provided in this section. 

Sec. 16. That all acts and parts of acts inconsistent herewith are hereby 
repealed: Provided, That nothing contained in this act shall be construed to 
impair, in any way, rights or interests in mining property acquired under 
existing laws. 

Approved May 10, 1872. 

MINERAL LANDS OPEN TO EXPLORATION, OCCUPATION, AND 

PURCHASE. 

First. It will be perceived that the first section of said 
act leaves the mineral lands in the public domain, surveyed 
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or un surveyed, open to exploration, occupation, and pur- 
chase, by all citizens of the United States, and all those 
who have declared their intention to become such. 

STATUS OF LODE CLAIMS PREVIOUSLY LOCATED. 

Second. By an examination of the several sections of the 
foregoing act, it will be seen that the status of lode claims 
located previous to the date thereof, is not changed with 
regard to their extent along the lode or width of surface, 
such claims being restricted and governed both as to their 
lateral and linear extent, by the State, territorial, or local 
laws, customs, or regulations, which were in force in the 
respective districts at the date of such locations, in so far 
as the same did not conflict with the limitations fixed by 
the mining statute of July 26, 1866. (14 Stat., 251.) 

Third. Mining rights acquired under such previous loca- 
tions, are, however, enlarged by said act of May 10, 1872, 
in the following respect, viz: The locators of all such pre- . 
viously taken veins or lodes, their heirs and assigns, so long 
as they comply with the laws of Congress and with State, 
territorial, or local regulations not in conflict therewith, 
governing mining claims, are invested by said act with the 
exclusive possessory right of all the surface included within 
the lines of their locations, and of all veins, lodes, or 
ledges, throughout their entire depth, the top or apex of 
which lies inside of such surface lines extended downward 
vertically, although such veins, lodes, or ledges, may so far 
depart from a perpendicular in their course downward as to 
extend outside the vertical side lines of such locations at 
the surface, it being expressly provided, however, that the 
right of possession to such outside parts of said veins or 
ledges shall be confined to such portions thereof as lie be- 
tween vertical planes drawn downward as aforesaid, through 
the end lines of their locations, so continued in their own 
direction that such planes will intersect such exterior parts 
of such veins, lodes, or ledges; no right being granted, 
however, tb the claimant of such outside portion of a vein 
or ledge, to enter upon the surface location of another 
claimant. 

Fourth. It is te be distinctly understood, however, that 
the law limits the possessory right to veins, lodes, or ledges, 
other than the one named in the original location, to such 
as were not adversely claimed at the date of said act of May 
10, 1872, and that where such other vein or ledge was so 
adversely claimed at that date, the right of the party so 
adversely claiming is in no way impaired by said act. 

Fifth. From and after the date of said act of Congress, 
in order to hold the possessory title to a mining claim pre- 
viously located and for which a patent has not been issued, 
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the law requires that ten dollars shall be expended annually 
in labor or improvements, on each claim of one hundred 
feet on the course of the vein or lode, until a patent shall 
have been issued therefor; but where a number of such 
claims are held in common upon the same vein or lode, the 
aggregate expenditure that would be necessary to hold all 
the claims, at the rate of ten dollars per hundred feet, may 
be made upon any one claim; a failure to comply with this 
requirement in any one year, subjecting the claim upon 
which such failure occurred to relocation by other parties, 
the same as if no previous location thereof had ever been 
made, unless the claimants under the original location shall 
have resumed work thereon, after such failure and before 
such relocation. 

Sixth. Upon the failure of any one of several co-owners 
of a vein, lode, or ledge, which has not been patented, to 
contribute his proportion of the expenditures necessary to 
hold the claim or claims so held in ownership in common, 
the co-owners who have performed the. labor, or made the 
improvements as required by said act, may, at the expira- 
tion of the year, give such delinquent co-owner personal 
notice in writing or by notice by publication in the news- 
paper published nearest the claim, for at least once a 
week for ninety days; and if, upon the expiration of 
ninety days after such notice in writing, or upon the 
expiration of one hundred and eighty days after the first 
newspaper publication of notice, the delinquent co-owner 
shall have failed to contribute his proportion to meet such 
expenditure or improvements, his interest in the claim by 
law passes to his co-owners, who have made the expend- 
itures or improvements as aforesaid. 

PATENTS FOR VEINS OR LODES HERETOFORE ISSUED. 

Seventh. Bights under patents for veins or lodes hereto- 
fore granted under previous legislation of Congress, are en- 
larged by this act, so as to invest the patentee, his heirs or 
assigns, with title to all veins, lodes, or ledges throughout 
their entire depth, the top or apex of which lies within the 
end and side boundary lines of his claim on the surface as 
patented, extended downward vertically, although such 
veins, lodes, or ledges may so far depart from a perpendic- 
ular in their course downward as to extend outside the ver- 
tical side-lines of the claim at the surface. The right of 
possession to such outside parts of such veins or ledges to 
be confined to such portions thereof as lie between vertical 
planes drawn downward through the end-lines of the claim 
at the surface, so continued in their own direction that such 

1>lanes will intersect such exterior parts of such veins or 
edges, it being expressly provided, however, that all veins, 
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lodes, or ledges,, the top or apex of which lies inside such 
surface locations, other than the one named in the patent, 
which were adversely claimed at the date of said act, are 
excluded from such conveyance 'by patent. 

Eighth. Applications for patents for mining claims pend- 
ing at the date of the act of May 10, 1872, may be prose- 
cuted to final decision in the General Land Office, and 
where no adverse rights are affected thereby, patents will 
be issued, in pursuance of the provisions of said acts. 

MANNER OF LOCATING CLAIMS ON VEINS OR LODES AFTER THE 
PASSAGE OF THE ACT OF MAY 10, 1872. 

Ninth. From and after date of said act, any person who 
is a citizen of the United States, or who has declared his in- 
tention to become a citizen may locate, record and hold a 
mining claim of fifteen hundred linear feet along the course 
of any mineral vein or lode subject to location; or an asso- 
ciation of persons, severally qualified as above, may make 
joint location of such claim of fifteen hundred feet, but in 
no event can a location of a vein or lode made subsequent 
to the act exceed fifteen hundred feet along the course 
thereof, whatever may be the number of persons composing 
the association. 

Tenth. With regard to the extent of surface ground ad- 
joining a vein or lode, and claimed for the convenient work- 
ing thereof, the act provides that the lateral extent of loca- 
tions of veins or lodes made after its passage shall in no 
case exceed three hundred feet on each side of the middle 
of the vein at the surface, and that no such surface rights 
shall be limited by any mining regulations to less than 
twenty-five feet on each side of the middle of the vein at the 
surface, except where adverse rights existing at the date of 
said act may render such limitation necessary, the end-lines 
of such claims to be in all cases parallel to each other. 

Eleventh. By the foregoing it will be perceived that no 
lode claim located after the date of said act can exceed a 
parallelogram fifteen hundred feet in length by six hundred 
feet in width, but whether surface ground of tnat width can 
be taken, depends upon the local regulations or State or 
territorial laws in force in the several mining districts; and 
that no such local regulations or State or territorial laws 
shall limit a vein or lode claim to less than fifteen hundred 
feet along the course thereof, whether the location is made 
by one or more persons, nor can surface rights be limited 
to less than fifty feet in width, unless adverse claims exist- 
ing on the tenth day of May, 1872, render such lateral lim- 
itation necessary. 

Twelfth. It is provided in said act that the miners of 
each district may make rules and regulations not in conflict 
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with the laws of the United States, or of the State or Ter- 
ritory in which snch districts are respectively situated, 
governing the location, manner of recording, and amount 
of work necessary to hold possession of a claim. It like- 
wise requires that the location must be so distinctly marked 
on the ground that its boundaries may be readily traced. 
This is a very important matter, and locators cannot exer- 
cise too much care in defining their locations at the outset, 
inasmuch as the law requires that all records of mining 
locations made subsequent to its passage, shall contain the 
name or names of the locators, the date of the location, 
and such a description of the claim or claims located, by 
reference to some natural object or permanent monument, 
as will identify the claim. 

Thirteenth. The said act requires that no lode-claim can 
be recorded until after the discovery of a vein or lode 
within the limits of the ground claimed ; the object of which 
provision is evidently to prevent the encumbering of the 
district mining records with useless locations before suffi- 
cient work has been done thereon to determine whether a 
vein or lode has really been discovered or not. 

Fourteenth. The claimant should therefore, prior to re- 
cording his claim, unless the vein can be traced upon the 
surface, sink a shaft, or run a tunnel or drift, to a sufficient 
depth therein to discover and develop a mineral-bearing 
vein, lode, or crevice; should determine, if possible, the 
general course of such vein in either direction from the 
point of discovery, by which direction he will be governed 
in making the boundaries of his claim on the surface, and 
should give the course and distance as nearly as practic- 
able from the discovery-shaft on the claim, to some per- 
manent well-known points or objects, such, for instance, 
as stone monuments, blazed trees, the confluence of streams, 
point of intersection of well-known gulches, ravines, or 
roads, prominent buttes, hills, &c, which may be in the 
immediate vicinity, and which will serve to perpetuate and 
fix the locus of the claim and render it susceptible of 
identification from the description thereof given in the 
record of locations in the district. 

Fifteenth. In addition to the foregoing data, the claimant 
should state the names of adjoining claims, or if none 
adjoin, the relative positions of the nearest claims; should 
drive a post or erect a monument of stones at each corner 
of his surface-ground, and at the point of discovery or 
discovery-shaft, should fix a post, stake, or board, upon 
which should be designated the name of the lode, the name 
or names of the locators, the number of feet claimed, and 
in which direction from the point of discovery; it being es- 
sential that the location notice filed for record, in addition 
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to the foregoing description, should state whether the entire 
claim of fifteen hundred feet is taken on one side of the 
point of discovery, or whether it is partly upon one and 
partly upon the, other side thereof, and in the latter case, 
how many feet are claimed upon each side of such dis- 
covery-point. 

Sixteenth. 'Within a reasonable time, say twenty days 
after the location shall have been marked on the ground, 
notice thereof, accurately describing the claim in manner 
aforesaid, should be filed for record with the proper Re- 
corder of the district, who will thereupon issue the usual 
certificate of location. 

Seventeenth. In order to hold the possessory right to a 
claim of fifteen hundred feet of a vein or lode located as 
aforesaid, the act requires that until a patent shall have 
been issued therefor, not less than one hundred dollars 
worth of labor shall be performed or improvements made 
thereon during each year, in default of which the claim will 
be subject to relocation by any other partv having the 
necessary qualifications, unless the original locator, his 
heirs, assigns, or legal representatives, have resumed work 
thereon after such failure and before such relocation. 

Eighteenth. The importance of attending to these de- 
tails in the. matter of location, laboi;, and expenditure will 
be the, more readily perceived when it is understood that 
a failure to give the subject proper attention, may invalidate 
the claim. 

TUNNEL RIGHTS. 

Nineteenth. The fourth section of the act provides that 
where a tunnel is run for the development of a vein or lode, 
or for the discovery of mines, the owners of such tunnel 
shall have the right of possession of all veins or lodes 
within three thousand feet from the face of such tunnel on 
the line thereof, not previously known to exist, discovered 
in such tunnel, to the same extent as if discovered from the 
surface; and locations on the line of such tunnel of veins 
or lodes not appearing on the surface, made by other 
parties after the commencement of the tunnel, and while 
the same is being prosecuted with reasonable diligence, 
shall be invalid, but failure to prosecute the work on the 
tunnel for six months shall be considered as an abandon- 
ment of the right to all undiscovered veins or lodes on the 
line of said tunnel. 

Twentieth. The effect of this section is simply to give 
the proprietors of a mining tunnel, run in good faith, the 
possessory right to fifteen hundred feet of any blind lodes 
cut, discovered, or intersected by such tunnel, which were 
not previously known to exist, within three thousand feet from 
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the face or point of commencement of such tunnel, and to 
prohibit other parties, after the commencement of the tun- 
nel, from prospecting for and making location of lodes on 
the line thereof, and within said distance of three thousand 
feet, unless such lodes appear upon the surface, or were 
previously known to exist. 

Twenty-first. The term "face," as used in said section, is 
construed and held to mean the first working face formed 
in the tunnel, and to signify the point at which the tunnel 
actually enters coyer, it being from this point that the three 
thousand feet are to be counted, upon which prospecting 
is prohibited as aforesaid. 

Twenty-second. To avail themselves of the benefits of 
this provision of law, the proprietors of a mining tunnel 
will be required, at the time they enter cover as aforesaid, 
to give proper notice of their tunnel location, by erecting 
a substantial post, board, or monument, at the face or point 
of commencement thereof, upon which there should be 
posted a good and sufficient notice, giving the names of the 
parties or company claiming the tunnel right ; the actual or 
proposed course or direction of the tunnel ; the height and 
width thereof, and the course and distance from such face 
or point of commencement to some permanent well-known 
objects in the vicinity by which to fix and determine the 
locus in manner heretofore set forth applicable to locations 
of veins or lodes, and at the time oi posting such notice 
they shall, in order that miners or prospectors may be ena- 
bled to determine whether or not they are within the lines 
of the tunnel* establish the boundary lines thereof by stakes 
or monuments placed along such lines at proper intervals, 
to the terminus of the three thousand feet from the face or 
point of commencement of the tunnel ; and the lines so 
marked will define and govern as to the specific boundaries 
within which prospecting for lodes not previously known to 
exist, is prohibited while work on the tunnel is being pros- 
ecuted with reasonable diligence . 

Twenty-three. At the, time of posting notice and marking 
out the lines of the tunnel as aforesaid, a full and correct 
copy of such notice of location, defining the tunnel claim, 
must be filed for record with the Mining Recorder of the 
district, to which notice must be attached the sworn state- 
ment or declaration of the owners, claimants, or projectors 
of such tunnel, setting forth the facts in the case ; stating 
the amount expended by themselves and their predecessors 
in interest in prosecuting work thereon ; the extent of the 
work performed, and that it is bonajide their intention to 
prosecute work on the tunnel so located and described with 
reasonable diligence, for the development of a vein or lode, 
or for the discovery of mines, or both, as the case may be. 
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Twenty-fourth. This notice of location must be duly re- 
corded, and with the said sworn statement attached, kept 
on the recorder's files for future reference. 

Twenty-fifth. By a compliance with the foregoing, much 
needless difficulty will be avoided, and the way for the ad- 
justment of legal rights acquired in virtue of said fourth 
section of the act will be made much more easy and cer- 
tain. 

Twenty-sixth. This office will take particular care that no 
improper advantage is taken of this provision of law by par- 
ties making, or professing to make tunnel locations, osten- 
sibly for the purposes named in the statute, but really for 
the purpose of monopolizing the lands lying in front of their 
tunnels to the detriment of the mining interests, and to the 
exclusion of bona fide prospectors or miners ; but will hold 
such tunnel claimants to a strict compliance with the terms 
of the act ; and as reasonable diligence on their part in 
prosecuting the work is one of the essential conditions of 
their implied contract, negligence or want of due diligence 
will be construed as working a forfeiture of their right to 
all undiscovered veins on the line of such tunnel. 

MANNER OF PROCEEDING TO OBTAIN GOVERNMENT TITLE TO 

VEIN OR LODE CLAIMS. 

Twenty-seventh. By the sixth section of said act, author- 
ity is given for granting title for mines by patent from the 
government, to any person, association, or corporation hav- 
ing the necessary qualifications as to citizenship and holding 
the right of possession to a claim in compliance with law. 

Twenty-eighth. The claimant is required in the first place 
to have a correct survey of his claim made under authority 
of the Surveyor-general of the State or Territory in which 
the claim lies ; such survey to show with accuracy the ex- 
terior surface boundaries of the claim, which boundaries 
are required to be distinctly marked by monuments on the 
ground. 

- Twenty-ninth. The claimant is then required to post a 
copy of the plat of such survey in a conspicuous place upon 
the claim, together with notice of his intention to apply for 
a patent therefor, which notice will give the date of post- 
ing, the name of the claimant, the name of the claim, mine, 
or lode; the miuing district and county; whether the loca- 
tion is of record, and if so, where the record may be found; 
the number of feet claimed along the vein, and the pre- 
sumed direction thereof; the number of feet claimed on the 
lode in each direction from the point of discovery, or other 
well-defined place on the claim; the name or names of ad- 
joining claimants on the same or other lodes; or if none 
adjoin, the names of the nearest claims, etc. 
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Thirtieth. After posting the said plat and notice upon the 

S remises, the claimant will file with the proper Register and 
Receiver a copy of such plat, and the field notes of survey 
of the claim, accompanied by the affidavit of at least two 
credible witnesses, that such plat and notice are posted 
conspicuously upon the claim, giving the date and place of 
such posting; a copy of the notice so posted to be attached 
to, and form a part of, said affidavit. 

Thirty-first. Attached to the field notes so filed must be 
the sworn statement of the claimant that he has the pos- 
sessory right to the premises therein described, in virtue of 
a compliance by himself (and by his grantors, if he claims 
by purchase) with the mining rules, regulations, and cus- 
toms of the mining district, State, or Territory, in which 
the claim lies, and with the mining laws of Congress; such 
sworn statement to narrate briefly, but as clearly as possi- 
ble, the facts constituting such compliance, the origin of 
his possession, and the basis of his claim to a patent. 
Thirty-second. This affidavit should be supported by ap- 

Eropriate evidence from the Mining Recorder's office, as to 
is possessory right, as follows, viz: Where he claims to be 
a locator, a full, true, and correct copy of such location 
should be furnished, as the same appears upon the mining 
records; such copy to be attested by the seal of the Re- 
corder, or if he has no seal, then he should make oath to 
the same being correct, as shown by his records; where the 
applicant claims as a locator in company with others, who 
have since conveyed their interests in the lode to him, a 
copy of the original record of location should be filed, to- 
gether with an abstract of title from the proper Recorder, 
under seal or oath as aforesaid, tracing the co-locator's pos- 
sessory rights in the claim to such applicant for patent; 
where the applicant claims only as a purchaser for valuable 
consideration, a copy of the location record must be filed, 
under seal or upon oath as aforesaid, with an abstract of 
title certified as above by the proper. Recorder, tracing the' 
right of possession by a continuous chain of conveyances 
from the original locators to the applicant. 

Thirty-third. In the event of the mining records in any 
case having been destroyed by fire, or otherwise lost, affi- 
davit of the fact should be made, and secondary evidence 
of possessory title will be received, which may consist of 
the affidavit of the claimant, supported by those of any 
other parties cognizant of the facts relative to his location, 
occupancy, possession, improvements, etc. ; and in such 
case of lost records, any deeds, certificates of location or 
purchase, or other evidence which may be in the claimant's 
possession, and tend to establish his claim, should be filed. 
Thirty-fourth. Upon the receipt of these papers, the 
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Eegister will, at the expense of the claimant, publish a no- 
tice of such application for the period of sixty days, in a 
newspaper published nearest to the claim, and will post a 
copy of such notice in his office for the same period. 

Thirty-fifth, The notices so published and posted must 
be as full and complete as possible, and embrace all the 
data given in the notice posted upon the claim. 

Thirty-sixth. Too much care cannot be exercised in the 
preparation of these notices, inasmuch as upon their accu- 
racy and completeness, will depend, in a great measure, the 
regularity and validity of the whole proceeding. 

Thirty-seventh. The claimant, either at the time of filing 
these papers with the Register, or at any time during the 
sixty days publication, is required to file a certificate of the 
Surveyor-general that not less than five hundred dollars 
worth of labor has been expended or improvements made 
upon the claim by the applicant or his grantors; that the 
plat filed by the claimant is correct; that the field notes of 
the survey, as filed, furnish such an accurate description of 
the claim, as will, if incorporated into a patent, serve to 
fully identify the premises, and that such reference is made 
therein to natural objects or permanent monuments, as will 
perpetuate and fix the hciis thereof. 

Thirty-eighth. It will be the more convenient way to have 
this certificate indorsed by the Surveyor-general, both upon 
the plat and field-notes of survey filed by the claimant as 
aforesaid. 

Thirty-ninth.* After the sixty days period of newspaper 
publication has expired the claimant will file his affidavit, 
showing that the plat and notice aforesaid remained con- 
spicuously posted upon the claim sought to be patented . 
during said sixty days publication. 

Fortieth. Upon the filing of this affidavit the register 
will, if no adverse claim was filed in his office during the 

{)eriod of publication, permit the claimant to pay for the 
and according to the area given in the pi it and field notes 
of survey aforesaid, at the rate of five dollars for each acre 
and five dollars for each fractional part of an acre, the re- 
ceiver issuing the usual duplicate receipt therefor: after 
which the whole matter will be forwarded to the Commis- 
sioner of the General Land Office and a patent issued there- 
on if found regular. 

Forty-first. In sending up the papers in the case the reg- 
ister must not omit certifying to the fact that the notice was 
posted in his office for the full period of sixty days, such 
certificate to state distinctly when such posting was done 
and how long continued.. 

Forty-second. The consecutive series of numbers of min- 
eral entries must be continued, whether the same are of 
lode or placer claims. 
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Forty-third. The Surveyor-general must continue to des- 
ignate all surveyed mineral claims as heretofore by a pro- 
gressive series of numbers, beginning with lot No. 37 in 
each township; the claim to be so designated at date of fil- 
ing the plat, field notes, etc., in addition to the local desig- 
nation of the claim; it being required in all cases that the 
plat and field notes of the survey of a claim must, in addi- 
tion to the reference to permanent objects in the neighbor- 
hood, describe the locus of the claim with reference to the 
lines of public surveys by a line connecting a corner of the 
claim with the nearest public corner of the United States 
surveys, unless such claim be on unsurveyed lands at a re- 
mote distance from such public corner; in which latter case 
the reference by course and distance to permanent objects 
in the neighborhood will be a sufficient designation by 
which to fix the locus until the public surveys shall have 
been closed upon its boundaries. 

ADVEBSE CLAIMS. 

Forty-fourth. The seventh section of the act provides for 
adverse claims; fixes the time within which they shall be 
filed to have legal effect, and prescribes the manner of their 
adjustment. 

Forty-fifth. Said section requires that the adverse claim 
shall be filed during the period of publication of notice; 
that it must be on the oatn of the adverse claimant; and 
that it must show the "nature," the " boundaries" and the 
"extent" of the adverse claim. 

Forty-sixth. In order that this section of law may be 

{>roperIy carried into effect, the following is communicated 
or the information of all concerned. 

Forty-seventh. An adverse mining claim must be filed 
with the Begister of the same land ofhca with whom the ap- 
plication for patent was filed, or in his absence with the Re- 
ceiver, and within the sixty days 9 period of newspaper pub- 
lication of notice. 

Forty-eighth. The adverse notice must be duly sworn to 
before an officer authorized to administer oaths within the 
land district, or before the Register and Receiver; it will 
fully set forth the nature and extent of the interference or 
conflict; whether the adverse party claims as a purchaser 
for valuable consideration or as a locator; if the former, 
the original conveyance, or a duly certified copy thereof, 
should be furnished, or if the transaction was a mere verbal 
one he will narrate the circumstances attending the pur- 
chase, the date thereof, and the amount paid, which facts 
should be supported by the affidavit of one or more wit- 
nesses, if any were present at the time, and if he claims as 
a locator he must file a duly certified copy of the location 
from the office of the proper recorder. 
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Forty-ninth. In order that the "boundaries" and "ex- 
tent" of the claim may be shown, it will be incumbent upon 
the adverse claimant to file a plat showing his claim and 
its relative situation or position with the one against which 
he claims, so that the extent of the conflict may be the 
better understood. This plat must be made from an actual 
survey by a United States deputy surveyor, who will offi- 
cially certify thereon to its correctness; and in addition 
there must be attached to such plat of survey a certificate 
or sworn statement by the surveyor as to the approximate 
valu.e of the labor performed or improvements made upon 
the claim of the adverse party, and the plat must indicate 
the position of any shafts, tunnels, or other improvements, 
if any such exist upon the claim of the party opposing the 
application. 

Fiftieth. Upon the foregoing being filed within the sixty 
days as aforesaid, the Begister, or in his absence the Re- 
ceiver, will give notice in writing to both parties to the 
contest that such adverse claim has been filed, informing 
them that the party who filed the adverse claim will be re- 
quired within thirty days from the date of such filing to 
commence proceedings in a court of competent jurisdiction, 
to determine the question of right of possession, and to 
prosecute the same with reasonable diligence to final judg- 
ment ; and that should such adverse claimant fail to do so, his 
adverse claim will be considered waived, and the applica- 
tion for patent will be allowed to proceed upon its merits. 

Fifty-one. When an adverse claim is filed as aforesaid, 
the Begister or Receiver will indorse upon the same the 
precise date of filing, and preserve a record of the date of 
notifications issued thereon ; and thereafter all proceedings 
upon the application for patent will be suspended, with the 
exception of the completion of the publication and posting 
of notices and plat, and the filing of the necessary proof 
thereof, until the controversy shall have been adjudicated 
in court, or the adverse claim waived or withdrawn. 

Fifty-second. The proceedings after rendition of judg- 
ment by the court in such case are so clearly defined by the 
act itself as to render it unnecessary to enlarge thereon in 
this place. 

PLACER CLAIMS. 

Fifty-third. The tenth section of the act under consid- 
eration provides "that the act entitled 'An act to amend 
an act granting the. right of way to ditch and canal owners 
over the public lands, and for other purposes,' approved 
July 9, 1870, shall be and remain in full force, except as 
to the proceedings to obtain a patent, which shall be sim- 
ilar to the proceedings prescribed by sections six and seven 
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of this act for obtaining patents for vein or lode claims, 
bat where said placer claims shall be upon surveyed lands 
and conform to legal subdivisions, no further survey or 
plat shall be required, and all placer mining claims here- 
after located shall conform, as nearly as practicable, with 
the United States system of public land surveys and the 
rectangular subdivisions of such surveys, and no such loca- 
tions shall include more than twenty acres for each in- 
dividual claimant ; but where placer claims cannot be 
conformed to legal subdivisions, survey and plat shall be 
made as on unsurveyed lands," etc. 

Fifty-fourth. The proceedings for obtaining patents for 
veins or lodes having already been fully given, it will not 
be necessary to repeat them here ; i't being thought that 
careful attention thereto by applicants and the local officers 
will enable them to act understanding^ in the matter, and 
make such slight modifications in the notice, or otherwise, 
as may be necessary in view of the different nature of the 
two classes of claims, placer claims being fixed, however, at 
two dollars and fifty cents per acre, or fractional part of an 
acre. 

Fifty-fifth. The twelfth and thirteenth sections of said act 
of July 9, 1870, read as follows : 

Sec. 12. And be it further enacted, That claims, usually called " placers," 
including all forms of deposit, excepting veins of quartz, or other rock in 
place, shall be subject to entry and patent under this act, under like circum- 
stances and conditions, and upon similar proceedings, as are provided for 
vein or lode claims : Provided, That where the lands have been previously 
surveyed by the United States, the entry in its exterior limits shall conform 
to the legal subdivisions of the public lands, no further survey or plat in such 
case being required, and the lands may be paid for at the rate of two dollars 
and fifty cents per acre : Provided further, That legal subdivisions of forty 
acres may be subdivided into ten-acre tracts ; and that two or more persons, 
or association of persons, having contiguous claims of any size, although such 
claims may be less than ten acres each, may make joint entry thereof : And 
provided farther, That no locution of a placer claim, hereafter made, shall 
exceed one hundred and sixty acres for any one person or association of 
persons, which location shall* conform to the United States surveys; and 
nothing in this section contained shall defeat or impair any bona fide pre- 
emption or homestead claim upon agricultural lands, or authorize the sale of 
the improvements of any bona fide settler to any purchaser. 

Sec. 13. And be it further enacted, That where said person or association, 
they and they grantors, shall have held and worked their said claims for a 
period equal to the t me prescribed by the statute o*' limitations for mining 
claims of the State or Territory where the same may be situated, evidence of 
such possession and working of the claims for such period shall be sufficient 
to establish a right to a patent thereto under tnis act, in the absence of any 
adverse cliim : Provided, however, That nothing in this act shall be deemed 
to impair any lien which may have attached, in any way whatever, to any 
mining claim or property thereto attached prior to the issuance of a patent. 

Fifty-sixth. It will be observed that that portion of the 
first proviso to said twelfth section, which requires placer 
claims upon surveyed lands to conform to legal subdivisions, 
is repealed by the present statute with regard to claims 
heretofore located, but that where such claims are located 
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previous to survey, and do not conform to legal subdi- 
visions, survey, plat, and entry thereof, may be made 
according to tlie boundaries fixed by local rules,, but that 
where Such claims do conform to legal subdivisions, the 
entry may be effected according to such legal subdivisions, 
without the necessity of further survey or plat. 

Fifty-seventh. In the second proviso to said twelfth sec- 
tion, authority is given for the subdivision of forty-acre 
legal subdivisions into ten-acre lots, which is intended for 
the greater convenience of miners in segregating their 
claims, both from one another and from intervening agri- 
cultural land. 

Fifty-eighth. It is held, therefore!, that under a proper 
construction of the law, these ten-acre lots in mining dis- 
tricts, should be considered and dealt with, to all intents 
and purposes, as legal subdivisions, and that an applicant 
having a legal claim which conforms to one or more of these 
ten-acre lots, either adjoining or cornering, may make entry 
thereof, after the usual proceedings, without further survey 
or plat. 

Fifty-ninth. In cases of this kind, however, the notice 
given of the application must be very specific and accurate 
in description, and as the forty-acre tracts may be subdi- 
vided into ten-acre lots, either in the form of squares of ten 
by ten chains, or cff parallelograms five by twenty chains, 
so long as the lines are parallel and at right angles with the 
lines of the public surveys, it will be necessary that the 
notice and application state specifically what ten-acre lots 
are sought to be patented, in addition to the other data 
required in the notice. 

Sixtieth. Where the ten-acre subdivision is in the form 
of a square, it may be described, for instance, as the "S. 
E. i of the S. W. i of N. W. i," or, if in the form of a 
parallelogram as aforesaid, it may be described as the " W. 
i of the W. £ of the S. W. I of the N. W. J (or the N. J of 

the S. } of the N. E. J of the S. E. J) of section — , 

township , range ," as the case may be; but, 

in addition to this description of the land, the notice must 
give all the other data that is required in a mineral applica- 
tion, by which parties may be put on inquiry as to the 
premises sought to be patented. 

Sixty-first. The proceedings necessary for the adjust- 
ment of rights where a known vein or lode is embraced by 
a placer claim, are so clearly defined in the eleventh section 
of the act, as to render any particular instructions upon 
that point at this time unnecessary. 

Sixty-second. "When an adverse claim is filed to a placer 
application, the proceedings are the same as in the case of 
vein or lode claims, already described. 
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QUANTITY OF PLACEB GBOUND SUBJECT TO LOCATION . 

Sixty-third. By the twelfth section of the said amenda- 
tory act of July v, 1870 (third proviso), it is declared "that 
no location of a placer claim hereafter made shall exceed 
one hundred and sixty acres for any one person, or associa- 
tion of persons, which location shall conform to the United 
States surveys," etc. 

Sixty-fourth. The tenth section of the act of May 10, 
1872, provides that "all placer mining claims hereafter 
located shall conform as near as practicable with the United 
States system of public land surveys, and the rectangular 
subdivisions of such surveys, and no such locations shall 
include more than twenty acres for each individual claim- 
ant." 

Sixty-fifth. The foregoing provisions of law are construed 
to mean that after the ninth day of July, 1870, no location 
of a placer claim can be made to exceed one hundred and 
sixty acres, whatever may be the number of locators asso- 
ciated together, or whatever the local regulations of the dis- 
trict may allow; and that from and after the passage of said 
act of May 10, 1872, no location made by an individual can 
exceed twenty acres, and no location made by an association 
of individuals can exceed one hundred and sixty acres, 
which location of one hundred and sixty acres cannot be 
made by a less number than eight bona fide locators, but 
that whether as much as twenty acres can be located by an 
individual, or one hundred and sixty acres by an associa- 
tion, depends entirely upon the mining regulations in force 
in the respective districts at the date of the location; it 
being held that such mining regulations are in no way en- 
larged by said acts of Congress, but remain intact and in 
full force with regard to the size of locations, in so far as 
they do not permit locations in excess of the limits fixed by 
Congress, but that where such regulations permit locations 
in excess of the maximums fixed by Congress as aforesaid, 
thejr are restricted accordingly. 

Sixty-sixth. The regulations hereinbefore given as to the 
manner of marking locations on the ground, and placing the 
same on record, must be observed in the case of placer 
locations, so far as the same are applicable; the law re- 
quiring, however, that where placer claims are upon surveyed 
public lands, the locations must hereafter be made to con- 
form to legal subdivisions thereof. 

Sixty-seventh. With regard to the proofs necessary to 
establish the possessory right to a placer-claim, the said 
thirteenth section of the act of July 9, 1870, provides that 
"where said person or association, they and their grantors, 
shall have held and worked their said claims for a period 
equal to the time prescribed by the statute of limitations 
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for mining claims for the State or Territory where the same 
may be situated, evidence of such possession and working 
of the claims for such period shall be sufficient to establish 
a right to a patent thereto under this act in the absence of 
any adverse claim." 

Sixty-eighth. This provision of law will greatly lessen 
the burden of proof, more especially in the case of old v 
claims located many years since, the records of which, in 
many cases, have been destroyed by fire, or lost in other 
ways during the lapse of time, but concerning the posses- 
sory right to which all controversy or litigation has long 
been settled. 

Sixty-ninth. When an applicant desires to make his proof 
of possessory right in accordance with this provision of 
law, you will not require him to produce evidence of loca- 
tion, .copies of conveyances, or abstracts of title, as in 
other cases, but wilt require him to furnish a duly certified 
copy of the statute of limitations of mining claims for the 
State or Territory, together with his sworn statement giving 
a clear and succinct narration of the facts as to the origin of 
his title, and likewise as to the continuation of his posses- 
sion of the mining ground covered by his application; the 
area thereof, the nature and extent of the mining that has 
been done thereon; whether there has been any opposition 
to his possession or litigation with regard to his claim; and 
if so, when the same ceased; whether such cessation was 
caused by compromise or by judicial decree, and any addi- 
tional facts within the claimant's knowledge having a direct 
bearing upon his possession and bona fides which he may 
desire to submit in support of 'his claim. 

Seventieth. There should likewise be filed a certificate 
under seal of the court having jurisdiction of mining cases 
within the judicial district embracing the claim, that no 
suit or action of any character whatever involving the right 
of possession to any portion of the claim applied for is 
pending, and that there has been no litigation before said 
court affecting the title to said claim or any part thereof 
for a period equal to the time fixed by the statute of limita- 
tions for mining claims in the State or Territory as afore- 
said, other than that which has been finally decided in favor 
of the claimant. 

Seventy-first. The claimant should support his narrative 
of facts relative to his possession, occupancy, and improve- 
ments by corroborative testimony of any disinterested 
person or persons of credibility who maybe cognizant of 
the facts in the case and are capable of testifying under- 
standingly in the premises. 

Seventy-second. It will be to the advantage of claimants 
to make their proofs as full and complete as practicable. 

19 
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APPOINTMENT OF DEPUTY SURVEYORS OF MINERAL CLAIMS — 

CHARGES FOB SURVEYS AND PUBLICATIONS— FEES 

OF BEGI8TEBS AND RECEIVERS, ETC. 

Seventy-third. The twelfth section of the said act of May 
10, 1872, provides for the appointment of surveyors of 
mineral claims, authorises the Commissioner of the General 
Land Office to establish the rates to be charged for surveys 
and for newspaper publications, prescribes the fees allowed 
to the local officers for receiving and acting upon applica- 
tions for mining patents and for adverse claims thereto, Ac. 

Seventy-fourth. The Surveyor-general of the several dis- 
tricts will, in pursuance of said law, appoint in each land 
district as many competent deputies for the survey of mining 
claims as may seek such appointment; it being distinctly 
understood that all expenses of these notices and surveys 
are to be borne by the mining claimants and not by the 
United States; the system of making deposits for mineral 
surveys, as required by previous instructions, being hereby 
revoked as regards field-work; the claimant having the op- 
tion of employing any deputy surveyor within such district 
to do his work in the field. 

Seventy-fifth. With regard to the platting of the claim 
and other office work in the Surveyor-general's office, that 
officer will make an estimate of the cost thereof, which 
amount the claimant will deposit with any assistant United 
States Treasurer, or designated depository, in favor of the 
United States Treasurer, to be passed to the credit of the 
fund created ]by "individual depositors for surveys of the 
public lands/' and file with the Surveyor-general duplicate 
certificates of such deposit, in the usual manner. 

Seventy-sixth. The Surveyor-general will endeavor to ap- 
point mineral deputy surveyors, as rapidly as possible, so 
that one or more may be located in each mining district for 
the greater convenience of miners. 

Seventy-seventh. The usual oaths will be required of 
these deputies and their assistants as to the correctness of 
each survey executed by them. 

Seventy-eighth. The law requires that each applicant 
shall file with the Eegister and Keceiver a sworn statement 
of all charges and fees paid by him for publication of notice 
and for survey; together with all fees and money paid the 
Eegister and Keceiver, which sworn statement is required to 
be transmitted to this office, for the information of the 
Commissioner. 

Seventy-ninth. Should it appear that excessive or exor- 
bitant charges have been made by any surveyor or any pub- 
lisher, prompt action will be taken with the view of cor- 
recting the abuse. 
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Eightieth. The fees payable to the Begister and .Re- 
ceiver, for filing and acting upon applications for mineral 
land patents, made under said act of May 10, 1872, are five 
dollars to each officer, to be paid by the applicant for pat- 
ent at the time of filing, and the like sum of five dollars is 
payable to each officer by an adverse claimant at the time 
of filing his adverse claim. 

Eighty-first. All fees or charges under this act, or the 
act of which it is amendatory, may be paid in United States 
currency. 

Eighty-second. The Begister and Receiver will, at the 
close of each month, forward to this office an abstract of 
mining applications filed, and a register of receipts, accom- 
panied with an abstract of mineral lands sold. 

Eighty-third. The fees and purchase money received by 
Registers and Receivers must be placed to the credit of the 
United States in the Receiver's monthly and quarterly ac- 
count, charging up in the disbursing account the sums to 
which the Register and Receiver may be respectively enti- 
tled as fees and commissions, with limitations in regard to 
the legal maximum. 

Eighty-fourth. The thirteenth section of the said act of 
May 10, 1872, provides that all affidavits required under 
saia act, or the act of which it is amendatory, may be veri- 
fied before any officer authorized to administer oaths withip 
the land district where the claims may be situated, in which 
case they will have the same force and effect as if taken be- 
fore the Register or Receiver, and that in cases of contest 
as to the mineral or agricultural character of land, the testi- 
mony and proofs may be taken before any such officer on 
personal notice of at least ten days to the opposing party, 
or if said party cannot be found, then, after publication of 
notice for at least once a week for thirty days, in a newspa- 
per, to be designated by the Register as published nearest 
to the location of such land, proof of which notice must be 
made to the Register. 

Eighty-fifth. The instructions heretofore issued with re- 
gard to disproving the mineral character of lands are accord- 
ingly modified so as to allow proof upon that point to be 
taken before any officer authorized to administer oaths with- 
in the land district, and that where the residence of the 
parties who claim the land to be mineral is known, such 
evidence may be taken without publication, ten days after 
the mineral claimants or affiants shall have been personally 
notified of the time and place of such hearing; but in cases 
where such affiants or claimants cannot be served with per- 
sonal notice, or where the land applied for is returned as 
mineral upon the township plat, or where the same is now 
or may hereafter be suspended for non-mineral proof, by 
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order of this office, then the party who claims the right to 
enter die land as agricultural will be required, at his own 
expense, to publish a notice once each week for five con- 
secutive weeks in the newspaper of largest circulation pub- 
lished in the county within which said land is situated, or 
if no newspaper is published within such county, then in a 
newspaper published in an adjoining county; the newspa- 
per in either case to be designated by the Kegister; which 
notice must be clear and specific, embracing the points re- 
quired in notices under instructions from this office of 
March 20, 1872, and must name a day after the last day of 
publication of such notice, when testimony as to the charac- 
ter of the land will be taken, stating before what magistrate 
or other officer such hearing will be had, and the place of 
such hearing. 

MILL-SITES. 

Eighty-sixth. The fifteenth section of said act provides, 
"That where non-mineral land not contiguous to the vein 
or lode is used or occupied by the proprietor of such vein 
or lode for mining or milling purposes, such non-adjacent 
surface ground may be embraced and included in an appli- 
cation for a patent for such vein or lode, and the same may 
be patented therewith, subject to the same preliminary re- 
quirements as to survey and notice, as are applicable under 
tnis act to veins or lodes : Provided, That no location here- 
after made of such non-adjacent land shall exceed five acres, 
and payment for the same must be made at the same rate as 
fixed by this act for the superficies of the lode . The owner 
of a quartz mill or reduction works, not owning a mine in 
connection therewith, may also receive a patent for his mill- 
site as provided in this section." 

Eighty-seventh. To avail themselves of this provision of 
law, parties holding the possessory right to a vein or lode, 
and to a piece of land not contiguous thereto, for mining or 
milling purposes, not exceeding the quantity allowedfor 
such purpose by the local rules, regulations, or customs, 
the proprietors of such vein or lode may file in the proper 
land office their application for a patent, under oath, in 
manner already set forth herein, which application, together 
with the plat and field notes, may include, embrace, and 
describe in addition to the vein or lode, such non-contigu- 
ous mill-site, and after due proceedings as to notice, etc., 
a patent will be issued conveying the same as one claim. 

Eighty-eighth. In making the survey in a case of this 
kind, the lode claim should be described in the plat and 
field notes as "Lot No. 37, A," and the mill-site as "Lot 
No. 37, B," or whatever may be its appropriate numerical 
designation;, the course and distance from a corner of the 
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mill-site to a corner of the lode claim to be invariably given 
in such plat and field notes, and a copy of the plat and no- 
tice of application for patent must be conspicuously posted 
upon the mill-site as well as upon the vein or lode for the 
statutory period of sixty days. In making the entry, no 
separate receipt or certificate need be issued for the mill- 
site, but the whole area of both lode and mill-site will be 
embraced in one entry, the price being five dollars for each 
acre and fractional part of an acre embraced by such lode 
and mill-site claim. 

Eighty-ninth. In case the owner of a quartz mill or reduc- 
tion works is not the owner or claimant of a vein or lode, 
the law permits him to make application therefor in the 
same manner prescribed herein for mining claims, and after 
due notice ana proceedings, in the absence of a valid ad- 
verse filing, to enter and receive a patent for his mill-site, 
at said price per acre. 

Ninetieth. In every case there must be satisfactory proof 
that the land claimed as a mill-site is not mineral in char- 
acter, which proof may, where the matter is unquestioned, 
consist of the sworn statement of the claimant, supported by 
that of one or more disinterested persons capable from ac- 
quaintance with the land to testify understandingly. 

Ninety-first. The law expressly limits mill-site locations 
made from and after its passage to five acres, but whether 
so much as that can be located, depends upon the local cus- 
toms, rules, or regulations. 

Ninety-second. The Registers and Eeceivers will preserve 
an unbroken consecutive series of numbers for all mineral 
entries. 

PROOF OF CITIZENSHIP OF MININO CLAIMANTS, 

Ninety-third. The proof necessary to establish the citi- 
zenship of applicants for mining patents, whether under 
the present or past enactments, it will be seen by reference 
to the seventh section of the act under consideration, may 
consist, in the case of an individual claimant, of his own 
affidavit of the fact; in the case of an association of per- 
sons not incorporated, of the affidavit of their authorized 
agent, made on his own knowledge or upon information and 
belief, that the several members of such association are 
citizens; and in the case of an incorporated company, organ- 
ized under the laws of the United States, or the laws of any 
State or Territory of the United States, by the filing of a 
certified copy of their charter or certificate of incorporation. 

Ninety-fourth. These affidavits of citizenship may be 
taken before the Register or Receiver, or any other officer 
authorized to administer oaths within the district. 

Ninety- fifth. Copies of the previous mining statutes of 
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Congress, dated respectively July 26, 1866, and July 9, 
1870, are hereto attached. Sections one, two, three, four, 
and six of the former being expressly repealed by the ninth 
section of the act of May 10, 1872, aforesaid, which in its 
sixteenth section also repeals all acts and parts of acts incon- 
sistent with itsprovisions. 

Ninety-six. The foregoing will be followed in due time 
by such further instructions as actual experience in the ad- 
ministration of the statute may render necessary. 

Very respectfully, 

Tour obedient servant, 
Willis Dbummond, Commissioner. 
To Registers and Receivers and Surveyors-general. 

A. 

Chap. CCLXIL— An Act granting the Bight of Way to. Ditch and Canal 
Owners oyer the Public Lands, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
of America, in Congress assembled, That the mineral lands of the public do- 
main, both surveyed and unsurveyed, are hereby declared to be free and 
open to exploration and occupation by all citizenB of the United States, and 
those who have declared their intention to become citizens, subject to such 
regulations as may be prescribed by law, and subject also to the local cus- 
toms or rules of miners in the several mining districts, so far as the same 
may not be in conflict with the laws of the United States. (Repealed.) 

Sec. 2. And be it further enacted, That whenever any person, or association 
of persons, claim a vein or lode of quartz, or other rock in place, bearing 
gold, silver, cinnabar, or copper, having previously occupied and improved 
the same according to the local customs or rules of miners in the district 
where the same is situated, and having expended in actual labor and im- 
provements thereon an amount of not less than one thousand dollars, and in 
regard to whose possession there is no controversy or opposing claim, it 
shall and may be lawful for said claimant, or association of claimants, to file 
in the local land office a diagram of the same, so extended laterally or other- 
wise as to conform to the local laws, customs, and rules of miners, and to enter 
such tract and receive a patent therefor, granting such mine, together with 
the right to follow such vein or lode, with its dips, angles, and variations to 
any depth, although it may enter the land adjoining, which land adjoining 
shall be sold subject to this condition. (Repealed.) 

Sec. 3. And be it further enacted, That upon the filing of the diagram, as 
provided in the second section of this act, and posting the same in a con- 
spicuous place on the claim, together with a notice of intention to apply for 
a patent, the Register of the land office shall publish a notice of the same 
in a newspaper published nearest to the location of said cltdm, and shall also 
post such notice in his office for the period of ninety days ; and after the 
expiration of said period, if no adverse claim shall have been filed, it shall 
be the duty of the Surveyor-general, upon application of the party, to survey 
the premises and make a plat thereof, indorsed with his approval, designating 
the number and description of the location, the value of the labor and im- 
provements, and the character of the vein exposed ; and upon che payment 
to the proper officer of five dollars per acre, together with the cost of such 
survey, plat, and notice, and giving satisfactory evidence that said diagram 
and notice have been posted on the claim during said period of ninety days, 
the Register of the land office shall transmit to the General Land Office said 
plat, survey, and description, and a patent shall issue for the same there- 
upon. But said plat, survey, or description, shall in no case cover more 
than one vein or lode, and no patent shall issue fpr more than one vein or 
lode, which shall be expressed in the patent issued. (Repealed.) 
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Seo. 4. And be it further enacted, That when such location and entry of a 
mine shall be upon unsurveyed lands, it shall and may be lawful, after tho 
extension thereto of the public surveys to adjust the surveys to the limits of 
the premises according to the location and possession and plat aforesaid; 
and the Surveyor-general may, in extending the surveys, vary the same from 
a rectangular form to suit the circumstances of the country and the local 
rules, laws, and customs of miners: Provided, That no location hereafter 
made shall exceed two hundred feet in length along the vein for each locator, 
with an additional claim for discovery to the discoverer of the lode, with 
the right to follow such vein to any depth with all its dips, variations, and 
angles, together with a reasonable quantity of surface for the convenient 
working of the same, as fixed by local rules: And provided further, That 
no person may make more than one location on the same lode, and not more 
than three thousand feet shall be taken in any one claim by any association 
of persons. [Repealed.] 

»bc. 5. And be it further enacted, That as a further condition of sale, in the 
.absence of necessary legislation by CongreBs, the local legislature of any 
State or Territory may provide rules for working mines involving easements, 
drainage, and other necessary means to their complete development; and 
those conditions shall be fully expressed in the patent. 

Sso. 6. And be it further enacted, That whenever any adverse claimants 
to any mine, located and claimed as aforesaid, shall appear before the ap- 
proval of the survey, as provided in the third section of this act, all pro- 
ceedings shall be stayed until final settlement and adjudication, in the courts 
of competent jurisdiction, of the rights of possession to such claim, when a 
patent may issue as in other cases. [Repealed.] N 

Sec. 7. And be U further enacted, That the President of the United States 
be, and is hereby, authorized to establish additional land districts, and to 
appoint the necessary officers under, existing laws, wherever he may deem 
the same necessary for the public convenience in executing the provisions of 
this act. 

Sue. 8. And be U further enacted, That the right of way for the construc- 
tion of highways over public lands, not reserved for public uses, is hereby 
granted. 

Sec. 9. And be it further enacted, That whenever, by priority of possession, 
rights to the use of water for mining, agricultural, manufacturing, or other 
purposes, have vested and accrued, and the same are recognized and acknowl- 
edged by the local customs, laws, and the decisions of courts, the possessors 
and owners of such vested rights shall be maintained and protected in the 
same; and the right of way for the construction of ditches and canals for 
the purposes aforesaid is hereby acknowledged and confirmed: Provided, 
Jiovoever, That whenever, after the passage of this act, any person or persons 
shall, in the construction of any ditch or canal, injure or damage the posses- 
sion of any settler on the public domain, the party committing such injury 
or damage shall be liable to the party injured for such injury or damage. 

Sec. 10. And be it further enacted, That wherever, prior to the passage 
of this act, upon the lands, heretofore designated as mineral lands, which 
have been excluded from survey and sale, there have been homesteads made 
by citizens of the United States, or persons who have declared their intention 
to become citizens, which homesteads have been made, improved, and used 
for agricultural purposes, and upon which there have been no valuable 
mines of gold, silver, cinnabar, or copper discovered, and which are proper- 
ly agricultural lands, the said settlers or owners of such homesteads shall 
have a right of pre-emption thereto, and shall be entitled to purchase the 
same at the price of one dollar and twenty-five cents per acre, and in quan- 
tity not to exceed one hundred and sixty acres; or said parties may avail 
themselves of the provisions of the act of Congress approved May twenty, 
eighteeen hundred and sixty-two, entitled " An act to secure homesteads to 
actual settlers on the public domain," and acts amendatory thereof. 

Sec. 11. And be it further enacted, That upon the survey of the lands 
aforesaid, the Secretary of the Interior may designate and set apart such 
portions of the said lands as are clearly agricultural lands, which lands shall 
thereafter be subject to pre-emption and sale as other public lands of the 
United States, and subject to all the laws and regulations applicable to the 
same. 
Approved July 26, 1866. 
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B. 

Chap. CCXXV.— An Act to amend "An Act Granting the Bight of Way to 
Ditch and Canal Owners over the Public Lands, and for other purposes." 

Be it enacted by the Senate and House of Representatives of the United State* 
of America in Congress assembled, That the act granting the right of way to 
dutch and canal owners over the public lands, and for other purposes, ap- 
proved July twenty-six, eighteen hundred and sixty-six, be, and the same 
is hereby, amended by adding thereto the following additional sections, 
numbered twelve, thirteen, fourteen, fifteen, sixteen and seventeen, respect- 
ively, which shall hereafter constitute and form a part of the aforesaid act: 

Sec. 12. And be it further enacted, That claims, usually called ' 'placers," 
including all forms of deposit, excepting' veins of quartz or other rock in 
place, shall be subject to entry and patent under this act, under like circum- 
stances and conditions, and upon similar proceedings, as are provided for 
vein or lode claims: Provided, That where the lands have been previously 
surveyed by the United States, the entry in its exterior limits shall conform 
to the legal subdivisions of the public lands, no further survey or plat in 
such case being required, and the lands may be paid for at the rate of two dol- 
lars and fifty cents per acre : Provided further, That legal subdivisions of forty 
acres may be subdivided into ten-acre tracts; and that two or more persons, 
or association of persons, having Contiguous claims of any size, although 
such claims may be less than ten acres each, may make joint entry thereof: 
And provided further, That no location of a placer claim, hereafter made, 
shall exceed one hundred and sixty acres for any one person or association 
of persons, which location shall conform to the United States surveys; and 
nothing in this section contained shall defeat or impair any bona fide pre- 
emption or homestead claim upon agricultural lands, or authorize the sale 
of the improvements of any bona fide settler to any purchaser. 

Sec. 13. And be it further enacted, That where said person or association, 
they and their grantors, shall have held and worked their said claims for a 
period equal to the time prescribed by the statute of limitations, for mining 
claims of the State or Territory where the same may be situated, evidence 
of such possession and working of the claims for such period shall be suffi- 
cient to establish a right to a patent thereto under this act, in the absence of 
any adverse claim: Provided, however, That nothing in this act shall be 
deemed to impair any lien which may have attached in any way whatever to 
any mining claim or property thereto attached prior to the issuance of a 
patent. 

Sec. 14. And be it further enacted, That all ex parte affidavits required to be 
made under this act, or the act of which it is amendatory, may be verified 
before any officer authorized to administer oaths within the land district 
where the claims may be situated. 

Sec. 15. And be it further enacted, That Registers and Receivers shall 
receive the same fees for services under this act as are provided by law for 
like services under other acts of Congress; and that effect shall be given to 
the foregoing act according to such regulations as may be prescribed by the 
Commissioner of the General Land Office. 

Sec. 16. And be it further enacted, That so much of the act of. March third, 
eighteen hundred and fifty-three, entitled " An act to provide for the survey 
of the public lands in California, the granting of' pre-emption rights, and 
for other purposes," as provides that none other than township lines shall 
be surveyed where the lands are mineral, is hereby repealed. And the pub- 
lic surveys are hereby extended over all such lands: Provided, That all sub- 
dividing of surveyed lands into lots less tb an one hundred and sixty acres 
may be done by county and local surveyors at the expense of the claimants: 
And provided further, That nothing herein contained shall require the survey 
of waste or useless lands. 

Sec. 17. And be it further enacted, That none of the rights conferred by 
sections five, eight, and nine of the act to which this act is amendatory shall 
be abrogated by this act, and the same are hereby extended to all public 
lands affected by this act; and all patents granted, or pre-emption or home- 
steads allowed, shall be subject to any vested and accrued water rights, or 



June 17, 1872.] MINERAL AND AGRICULTURAL LANDS. 297 

rights to ditches and reservoirs used in connection with such water rights as 
may have been acquired under or recognized by the ninth section of the act 
of which this act is amendatory. But nothing in this act shall be construed 
to repeal, impair, or in any way affect the provisions of the "Act granting 
to A. Sutro the right of way and other privileges to aid in the construction 
of a draining and exploring tnnnel to the Gomstock lode, in the State of 
Nevada," approved July twenty-fifth, eighteen hundred and sixty-six. 
Approved July 9, 1870. 



Segregation of Mineral and Agricultural Lands, June 17, 

1872. 

A. 

Department op the Interior, 
General Land Office, Washington, D. C, Nov. 24, 1871. 

Sib: I have the honor to represent that, prior to the date 
of my taking charge of this office, the practice prevailed of 
allowing pre-emption and railroad rights to attach to lands 
in the mineral region, when the same were returned by the 
surveyors as agricultural land, without making an investi- 
gation as to the correctness of such return, unless affidavits 
were filed alleging the tracts to be mineral. As an evidence 
of the evil results of this course, I would invite your atten- 
tion to the following X5ase, now before this office, viz: 

The official plat of survey of township 1 north, range 1 
east, Mount Diablo meridian, California, was approved by 
the Surveyor-general June 12, 1867. The south-east quar- 
ter of section nineteen of said township fell within the 
limits of the withdrawal for the Western Pacific railroad 
company, and not being returned as mineral, passed to said 
company by patent dated May 31, 1870. 

On the twenty-sixth January, 1871, Joshua Marsh made 
an entry of this tract at the San Francisco land office, after 
notice; he claiming the possessory right thereto under min- 
iog laws, by reason of nis being" the owner of a mine of 
cinnabar therein, located in June, 1864, upon which he had 
expended more than one thousand dollars. By reason of 
this erroneous return, a patent has thus been issued con- 
veying what appears to be valuable mining premises, which 
never would have been done had the land been properly 
returned by the surveyor, the grant to said company ex- 
pressly excepting and excluding all mineral lands except 
those containing coal or iron. 

I am impressed with the conviction that it is neither in 
harmony with the spirit or intent of the laws of Congress, 
nor with true public policy, to sanction the indiscriminate 
absorption of the lands in what has heretofore been known 
as the reserved mineral belt in the public domain, under 
laws only applicable to lands clearly non-mineral, simply 
because the deputy surveyors failed to return the same as 



298 MINERAL AND [June 17, 1872. 

mineral in character. This view is strengthened by the 
fact that very many, in fact the majority, of the applica- 
tions for mineral patents, are found, upon consulting our 
official township plats, to be within subdivisions not reported 
as mineral in character. 

In many of the hearings had before the local officers, to 
determine the true character of these tracts, the testimony 
shows conclusively that of a whole quarter or half quarter 
section sought to be entered under the pre-emption law, the 
only portion really agricultural in character is confined to 
two or three acres, upon which the pre-emption party has a 
house and garden, the agricultural utility of the remainder 
consisting in its adaptability to grazing cattle. 

The mere fact that an individual uses one of these isolated 
garden spots, situate- in an imperfectly developed mineral 
region, as a homestead or ranch, does not, it is thought, in- 
vest him with an equitable right to a government title to an 
entire quarter section of land, the real mineral character of 
which has not yet been tested, or, at all events, not suffi- 
ciently to enable parties to tell with any certainty whether 
the land contains valuable mines or not. 

The Government is not in such haste to divest itself of its 
title to the lands situate within the heretofore reserved min- 
eral region, as to grant them away by wholesale as agricul- 
tural lands, before they have been sufficiently explored to de- 
termine their true character. Such policy would result in the 
exclusion of other citizens of the United States who might 
desire to exercise their legal right to explore and occupy 
mineral lands in the public domain. 

When a bona fide agricultural claimant desires the segre- 
gation of the ground containing his improvements from the 
adjoining mineral land, he can have the same effected under 
existing circular instructions. From the fact that but few 
of these pre-emption claimants seem disposed to avail 
themselves of the privilege of this segregation, the inference 
is that in many cases it is not so much on account of the 
agricultural value of the tract as of its probable mineral 
deposits that title is desired. 

Speaking of Nevada County, California, J. Boss Browne, 
in his official report made March 5, 1868, to the Secretary 
of the Treasury, says: 

Its length, from east to west, is about sixty-five miles, having an average 
breadth of twenty, and containing about 1,300 square miles. It is near the 
middle of the great gold region that stretches along the westerly slope of the 
mountain chain, extends entirely across the auriferous belt, and in the last 
nineteen years has produced more gold than any tract of country of equal 
extent in the world. 

Beferrihg to the extent of the placer mines in said county, 
this report states : 

The product of the placer mines of Nevada County has neither materially 
increased nor diminished since 1850, and though they have been worked 
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without interruption for nineteen years, the developments of that period 
have barely been sufficient to give ns an idea of their vast extent. The shal- 
low diggings which were so easily worked and afforded such large returns to 
the early miners, are mostly exhausted ; but the ^eep placers, or hill dig- 

S'ngs, in the channels of ancient streams, in many places underlying hun- 
eds of feet of alluvial deposits and volcanic material, cannot be exhausted 
for a long period of time. In fact, for all practical purposes, they may be 
considered as inexhaustible. 

Again, on page 127 of said report, it is stated : 

No estimate approaching to accuracy can be made of the amount of gold 
contained in the placer mines of this county, and which may yet be brought 
forth for the benefit of the civilized world. To say that it is enough to pay 
off the national debt would be a moderate estimate, and it is not improbable 
that in some of these deep placers deposits of gold may yet be found in such 
quantities as will materially diminish the value of the metal. 

The same work gives exhaustive statistics of the extent 
and value of the gold-bearing quartz ledges in said county, 
those in the Grass Valley mining district being described 
as the most valuable in California. 

Township 16 north, range 8 east, Mount Diablo meridian, 
embraces tne towns of Grass Valley, Gold Hill, and part of 
Nevada City, all in the very heart of this rich mining region, 
and yet, upon inspecting the official plat of said townshij), 
approved by the Surveyor-general August 24, 1867, it is 
found that no particular portions of the land are returned 
as mineral and segregated from the agricultural portion, as 
required by the law and instructions. Since the survey 
and return of said township, numerous contests have arisen 
between miners and pre-emption claimants, as regards the 
character of the land, and several applications have been 
made and titles issued for mines therein, uS intimation of 
the existence of which was given, however, upon the official 

Slat of said township aforesaid ; for instance, the celebrated 
lureka gold quartz claim, reported by J. Boss Browne to 
have been worked since 1851, and to be " the most valuable 
gold mine in the county, or perhaps in the world," yielding 
about $49,000 per month, is situated in the north-east quar- 
ter section twenty-six of said township, which said tract is 
not shown by the plat aforesaid to contain any mineral land 
or claim whatever. 

The widely known Ophir Hill, or Empire Mine, near the 
town of Grass Valley, is in section thirty-five in said town- 
ship. This mine has been worked since the year 1852, has 
had $250,000 expended in improvements thereon, and is 
reported to have yielded nearly $2,000,000 in gold ; yet said 
plat gives not the slightest indication that there is any such 
mine in existence, or that the subdivision in which it lies is 
other than agricultural land. 

Numerous other cases of this kind could be cited, not 
only in Nevada, but in other of the mining counties, of 
tracts being returned agricultural in character, while, as 
was subsequently shown, there were valuable mines thereon 
in active operation at the time the survey was made. 
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Again, in some of the township plats, certain of the sub* 
divisions are shaded yellow, and designated "mineral 
land," the remainder being designated " agricultural land." 
Inspecting some ofxhese plats, it is found that within these 
" agricultural " tracts are marked "quartz ledges," "placer 
mines," "hydraulic mines," etc., the plat thus contradict- 
ing itself. Prior to the 26th of July, 1866, the date of the 
passage of the mining statute this mineral region had been 
excluded from surrey and sale by the laws of Congress. 

Under the tenth section of said statute it is provided — 

That wherever, prior to the passage of this act, upon the lands heretofore 
designated as mineral lands, which have been excluded from survey and sale, 
there have been homesteads made by citizens of the United States or persons 
who have declared their intention to become citizens, which homesteads 
have been made, improved, and used for agricultural purposes, and upon 
which there have been no valuable mines of cold, silver, cinnabar, or cop- 
per discovered, and which are properly agricultural lands, the said settlers 
or owners of such homesteads shall have a right of pre-emption thereto, and 
shall be entitled to purchase the same at the price of one dollar and twenty- 
five cents per acre, and in quantity not to exoeed one hundred and sixty 
acres, or the said parties may avail themselves of the provisions of the act of 
Congress approved May twenty, eighteen hundred and sixty-two, entitled 
" An act to secure homesteads to actual settlers on the public domain," and 
acts amendatory thereof. 

The eleventh section of said mining statute provides — 

That upon the survey of the lands aforesaid, the Secretary of the Interior 
may designate and set apart such portions of the said lands as are clearly 
agricultural lands, which lands shall thereafter be subject to pre-emption 
and sale, as other public lands of the United States, and subject to all the 
laws and regulations applicable to the same. 

From the indefinite nature of the returns made by the 
deputy survejfbrs, the impracticability of carrying into effect 
this eleventh section becomes at once apparent, experience 
having shown that little reliance is to be placed upon these 
plats in determining the true character of the land. To set 
apart the lands "clearly agricultural," from such dati, par- 
takes more of the nature of guess-work than anything else, 
for the reason, as has been set forth, that some of the lands 
containing valuable mines are not returned as mineral. 
Public considerations of a high character, therefore, induce 
me to ask authority for withdrawing from disposal as agric- 
ultural lands such townships or parts of townships, in this 
region, as may reasonably be presumed from common re- 
port, from official and other data, to be properly classed as 
mineral lands, and that no entries thereof be permitted ex- 
cept by legally qualified citizens holding mineral claims, in 
accordance with the mining statute, except in cases where 
the agricultural character shall first be established by com- 
petent testimony, in accordance with existing regulations 
applicable to the subject. 

I am, sir, very respectfully, 

Tour obedient servant, 

Willis Drummond, Commissioner. 
Hon. Columbus Delano, Secretary of the Interior. 



I 
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B. 

Department of the Interior, 
General Land Office, Washington, D,C, Nov 24, 1871. 

Sib: In reply to your letter of this date, requesting author- 
ity to withdraw from disposal as agricultural lands certain 
townships or parts of townships in the mineral region, 
which have been surveyed and returned as agricultural 
land, but which are believed to be mineral in character, I 
have to state that, upon an examination of the subject, I 
fully concur in your views, and you are hereby authorized 
to make the necessary withdrawal, and to instruct the local 
officers not to permit any of the tracts which may be with- 
drawn to be entered as agricultural land, unless the non- 
mineral character of the same shall have been first fully 
and clearly established by competent testimony. 

Very respectfully, your obedient servant, 

C. Delano, Secietary. 
Hon. Willis Drummond, Com'r General Land Office. 

C. 

Department of the Interior, 
General Land Office, Washington, D. C, Dec. 2, 1871. 

Gentlemen : Under authority of the Honorable Secretary 
of the Interior you are hereby directed to withhold the 
lands in the following designated townships in your dis- 
trict from disposal under laws only applicable to agricul- 
tural land, until the non-mineral character of the same shall 
have first beta satisfactorily established, at a hearing to be 
had before you. after due notice, in manner set forth in cir- 
cular herewith of date the sixth May, 1871. This course 
has been forced upon the Department by several circum- 
stances, among which may be cited the fact that the ma- 
jority of applications for mining titles from California are 
for lands marked "agricultural" upon the official township 
plats; that in making these returns of surveys large areas 
in the heretofore reserved mineral belt are marked 6n the 
plats as "agricultural lands," while upon the same plats, 
and within the tracts so returned as agricultural, are anno- 
tations of "quartz ledges," "mining ditches," "hydraulic 
mines," "diggings," etc., the plat thus contradicting itself 
and leaving this office in the dark as to the true quality of 
the land. 

In a case now pending before this office, of an applica- 
tion for patent for a quicksilver mine, one which has been 
worked for years, it is found that the land was returned as 
agricultural, and falling within the limits of the grant, was 
patented to the Western Pacific railroad company before 
laid application was received. 
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Experience having shown that this office cannot with any 
degree of safety judge of the character of these lands from 
the data furnished by such returns, and there being no 
authority of law f of the employment of a competent geolo- 

fist to investigate the matter, the head of the Department 
as, in consideration of the public interests, and to prevent 
the indiscriminate absorption of the mineral lands of the 
public domain through the instrumentality of insufficient 
returns, found it imperatively necessary to adopt the course 
herein announced, both for the protection of the parties 
who have already expended time, capital, and labor, in 
opening and developing mines, and those of the citizens of 
the United States who may hereafter desire to exercise their 
legal right to do so. 

The following designated townships within your district 
come within this order, viz: 

Township 1 north, ranges 12, 13, and 14 east. 

Township 2 north, ranges 11, 12, 13, 14, and 15 east. 

Township 3 north, ranges 10, 11, 12, and 13 east. 

Township 4 north, ranges 10, 11, 12, and 13 east. 

Township 5 north, ranges 10, 11, and 12 east. 

Township 6 north, ranges 10, 11, 12, and 13 east. 

Township 7 north, ranges 9, 10, 11, and 12 east. 

Township 8 north, ranges 9, 10, 11, and 12 east. 

Township 9 north, ranges 9, 10, 11, and 12 east. 

Township 10 north, ranges 8, 9, 10, 11, and 12 east. 

Township 11 north, ranges 6, 7, 8, 9, 10, and 11 east. 

Township 12 north, ranges 6, 7, 8, 9, 10, and 11 east. 

Township 13 north, ranges 6, 7, 8, 9, 10, and 11 east. 

Township 14 north, ranges 7, 8, 9, 10, and 11 east. 

Township 15 north, ranges 7, 8, 9, 10, and 11 east. 

Township 16 north, ranges 7, 8, 9, 10, 11, 12, 15, 16, and 
17 east. , 

Township 17 north, ranges 16 and 17 east. 

Township 18 north, ranges 16 and 17 east, and 

Township 19 north, ranges 16 and 17 east, all Mount 
Diablo base and meridian. 

Yo» will at once acknowledge the receipt hereof, and be 
governed accordingly. 

Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 
Eegister and Beceiver, Sacramento, California. 

D. 

Department op the Interior, 
General Land Office, Washington, D. C, Dec. 7, 1871. 

Gentlemen : Under authority of the Honorable Secretary 
of the Interior, vou are hereby directed to withhold from 
disposal as agricultural the lands in the following desig- 
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Bated townships in your district, until the non-mineral char- 
acter of the same shall have first been established at a hear- 
ing to be had before you, after due notice and in the manner 
set forth in the accompanying circular instructions of May 
6, 1871. This course has been forced upon the department 
by several circumstances, among which may be cited the 
fact that the majority of applications for mining titles from 
California are for lands not marked "mineral" upon the 
official township plats ; that in making these returns of 
surveys, large areas in the heretofore reserved mineral belt 
are marked upon the plats as " agricultural lands," while 
upon the same plats and within the tracts so returned as 
agricultural land are annotations of " quartz ledges," "min- 
ing ditches," "hydraulic mines," "diggings," etc., the plat 
thus contradicting itself and leaving this office in the aari 
as to the true quality of the land. In a case now pending 
before this office of an application for patent for a quick- 
silver mine which has been worked for years, it is found 
that the surveyor failed to mark the land as mineral, and the 
tract falling within the grant, was patented to the Western 
Pacific railroad company before said application was re- 
ceived. 

Experience having shown that this office cannot, with any 
degree of safety, judge of the character of these lands, 
whether mineral or agricultural, from the data furnished 
by such returns, and there being no authority of law for the 
employment of a competent geologist to investigate the 
matter, the head of the department has, in consideration of 
the public interests, and to prevent the indiscriminate ab- 
sorption of thp mineral lands of the public domain through 
the instrumentality of insufficient returns, found it impera- 
tively necessary to adopt the course herein announced, both 
for tne protection of those who have already expended time, 
capital, and labor in opening and developing these mines, 
and citizens who may hereafter desire to exercise their legal 
right to do so. 

The following designated townships in your district come 
within this order, and you will treat the same as if returned 
as mineral lands until the non-mineral character is disproved, 
unless otherwise directed by this office, viz: 

Township 1 north, ranges 11, 12, 13, 14, and 15 east. 

Township 2 north, ranges 11, 12, 13, 14, and 15 east. 

Township 3 north, ranges 10, 11, 12, and 13 east. * 

Township 1 south, ranges 12 and 14 east. 

Township 4 south, range 16 east. 

Township 5 south, ranges 16 and 17 east. 

Township 6 south, range 18 east. 

Township 7 south, ranges 17 and 18 east. 

Township 8 south, range 18 east. 
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Township 9 south, range 18 east. 
Township 10 south, ranges 20 and 22 east. 
Township 11 south, ranges 22 and 23 east, all Mount 
Diablo meridian. 
Please acknowledge receipt hereof as " N." 

Very respectfully, 

Willis Drummond, Commissioner. 
Begister and Receiver, Stockton, California. 

E. 

Department of the Interior, 
General Land Office, Washington, D. C, January 22, 1872. 

Gentlemen : Under authority of the Honorable Secretary 
of the Interior, you are directed to withhold the lands in the 
following designated townships from disposal as agricultural 
lands until the non-mineral character thereof shall have first 
been fully established at a hearing to be had before you in 
accordance with circular instructions herewith, dated the 
6th May, 1871, viz: 

Township 14 north, range 6 east. 

Township 15 north, range 6 east. 

Township 16 north, ranges 5 and 6 east. 

Township 17 north, ranges 5, 6, and 7 east. 

Township 18 north, ranges 4, 5, 6, and 7 east. 

Township 19 north, ranges 3, 4, 5, 6, and 7 east. 

Township 20 north, ranges 3 and 4 east. 

Township 21 north, ranges 3 and 4 east. 

Township 22 north, range 3 east. 

Township 23 north, range 3 east. 

Township 24 north, range 4 east, all Mount Diablo meridian. 

Please to acknowledge the receipt hereof at once as "N." 
Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 
Begister and Beceiver, Marysville, California. 

F. 

Department of the Interior, 
General Land Office, Washington, D. C, March 11, 1872. 

Sir: In a communication to you of 24th November last, 
this office submitted a statement as to the prevailing mode 
of disposing of lands in the mineral region^ of the United 
States, which, prior to the date of the mining act of 26th 
July, 1866, had been carefully reserved by Congress from 
survey and sale, and after reciting the leading facts as to 
the inadequate protection of the public interests in these 
lands, in view of the uncertain character of the returns 
made by surveyors, requested authority for suspending the 



June 17, 1872.] AGRICULTURAL LANDS. 305 

disposal of certain lands as agricultural in character until 
competent proof was furnished that the same were ^non- 
mineral. 

On thje same date you gave this office the necessary 
authority to make such suspension, and to instruct the local 
land officers not to permit the agricultural entry of any 
tract so withdrawn until its non-mineral character is first 
shown by competent testimony. This office accordingly 
suspended for non-mineral proof a number of townships 
within what is commonly known as the "mineral belt" in 
California, and also a number in the Central City land- 
district, in Colorado Territory. 

This action has created much acrimonious discussion pro 
and con, especially in California; the newspapers in some 
cases totally misapprehending, as it would appear, the real 
meaning and object intended to be conveyed and effected by 
the order, by regarding it in the light of a suspension of 
the lands in question from settlement, and a denial in toto 
of the right of any settler to secure title to any tract what- 
ever within the suspended townships, omitting, however, to 
explain that upon making proof of the non-mineral character 
of any tract so suspended, the settlers' rights would be 
fully recognized. 

Other journals, especially those published in the mining 
districts, where the real question at issue is more thoroughly 
understood, readily admitted the propriety of the order, at 
the same time regretting the additional expense necessarily 
incurred by bona fide agricultural claimants in establishing 
the non-mineral character of their claims. 

The Hon. A. A. Sargent, member of Congress from Cali- 
fornia, has referred to this office several letters from con- 
stituents of his in the mining counties, complaining of the 
additional expense and delay to which they are subjected 
by reason of oeing required to prove that their lands are 
not mineral before being allowed to receive patents there- 
for, and asking a revocation of the order requiring such 
proof where the land claimed is not returned by the sur- 
veyor as mineral, or upon which affidavits have not been 
filed alleging the same to be mineral in character. 

Mr. Sargent fully indorses such request, and recommends 
that said orders be rescinded, holding that by the system 
of mineral affidavits all known mineral lands are declared 
to be such; to all of which this office has given that careful 
and respectful consideration demanded by the importance 
and magnitude of the interests involved. 

Congress has, from its earliest legislation in reference to 
public lands, made a distinction between lands which are 
mineral and those which are not, and this distinction has 
invariably been enforced in every public land law enacted by 

20 
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that body up to the present time, and so long as the legisla- 
tive branch of the Government sees fit and proper to specially 
make such distinction, the executive has before it the plain 
duty of enforcing the same, and is without power under the 
law to waive it. 

As recited in my previous communication to you upon 
this subject, the law of Congress, approved July 26, lo66, 

I>rovides, among other things, for the extension of the pub- 
ic surveys to this reserved mineral region, recognizes hoftne- 
stead and pre-emption rights to lands therein not mineral, 
and requires the Secretary of the Interior to set apart such 
portions as are " clearly agricultural," to be thereafter sub- 
ject to disposal as other lands of that class. It is clear 
from the language of this statute that Congress did not in- 
tend to abolish or do away with the distinction between 
mineral and agricultural lands, or to allow mineral lands to 
be classed and disposed of as agricultural; but it simply 
provided that the public surveys might be extended over a 
region that was so clearly mineral in character, that before 
that time it had been all reserved for mineral purposes, and 
the tract that should appear to be clearly agricultural and 
set apart for disposition under the laws relating to such 
lands, while the mineral lands should be still reserved for 
disposition under the laws relating to lands of that class, 
this Department having no more right to dispose of mineral 
lands in large tracts than it had before the enactment of 
this law. 

Owing to the fact that the two classes of land in the min- 
eral belt are so interlaced as to prevent, in most cases, their 
segregation by the rectangular system of surveys, the 
proper execution of this requirement of setting apart the 
" clearly agricultural" portions is one of the greatest diffi- 
culty, and in many cases it is almost impossible. During 
the lapse of ages the melting of snows and washing of rains 
have had the effect of disintegrating the quartz lodes or 
other auriferous deposits in the mountains, which are 
washed down into the valleys, fiats, and ravines, the gold, 
from its greater specific gravity, settling to the bottom or 
bed-rock, these deposits forming the "placers," or "dig- 
gings," some of which are quite shallow and soon exhausted; 
others, again, being very deep and overlaid with good soil, 
the surface in the latter case being "clearly agricultural," 
while the deposit underlying the same is of such a charac- 
ter as to render the land of great value for mineral. 

Again, there exists in the State of California what are 
called "blue leads," "cement," or "gravel" claims, sup- 
posed to be the beds of ancient river channels, very deep, 
rich in gold, and practically inexhaustible. These immense 
deposits are frequently covered to a depth of from fifty to 
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one hundred feet, the surface of the overlying mass being 
perhaps tillable land, and presenting no indication whatever 
of the valuable underlying deposit. Arable land is also 
sometimes found to overlie quartz lodes, the existence of 
which may not have been known at the time the settler be- 
gan his improvements, but were afterwards discovered by 
prospecting shafts, or otherwise, by miners, who thereupon 
claimed such lodes under local rules and customs, together 
with a sufficient area of surface ground for the convenient 
working of such mines. 

But aside from the obstacles growing out of the peculiar 
character of the lands, which render it very difficult, even 
with the utmost circumspection and care, to carry out the 
intention of Congress, and prevent the disposition of min- 
eral lands as agricultural, I have found that, owing to the 

•ossly careless, not to say fraudulent, manner in which 
leputy surveyors execute their work in the field and make 
their returns, the distinction which Congress had drawn 
between agricultural and mineral lands was not observed, 
and whole townships of the richest mineral land in the 
world, including well known mines which had been worked 
successfully for years, and which were still being worked suc- 
cessfully and profitably, were returned to this office and to 
the local land offices as agricultural land, and so posted on 
the tract books, and became from the date of such return 
subject to sale and to selection by railroads, etc., as agri- 
cultural lands, in direct violation of the plain intent of 
Congress, as expressed not only in previous legislation, 
but in the very act under which these lands were surveyed 
and brought into market. 

Therefore, the action taken by this office in requiring 
agricultural claimants to submit satisfactory proof as to the 
non-mineral character of the lands sought to be entered by 
them was not only imperatively necessary to carry out the 
will of Congress, clearly and repeatedly expressed in regard 
to the reservation of mineral lands for mineral purposes, 
and their disposition in a special manner, but had this 
office, after the discovery of the fact that the plats and re- 
turns made by surveyors were incorrect and false, continued 
to act on and follow them in the disposition of these lands, 
it would not only have been guilty of the grossest and most 
inexcusable neglect of duty, but it would have knowingly 
violated the law, and become a party to the frauds perpe- 
trated by its subordinates. 

To illustrate the unreliability of the surveyors' returns as 
to the character of these lands, and the absolute necessity 
for the rule which, with your advice and consent, I have 
adopted, it may be proper to refer in this connection to 
some of the applications for patents for mines in California, 
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the lands embracing which were returned on the official 
township plats as agricultural in character, the existence of 
mines therein not becoming known to this office until after 
the receipt of such applications for mining titles, viz : Scho- 
field gola quartz claim. Eureka cold quartz claim, Idaho 
gold quartz claim, Pittsburgh gold quartz claim, Empire 
gold quartz claim, Sebastopol gold quartz claim, Auroral 
Star gold quartz claim, Galena gold quartz claim, Spring 
Hill gold quartz claim, New York Hill gold quartz claim, 
Hanson gold quartz claim, Slate Ledge gold quartz claim, 
Norambagua gold quartz claim, Rising Sun gold quartz claim, 
Medean gold quartz claim, Providence gold quartz claim, 
Davidson quartz claim, Union Company's quartz claim, 
Dry Greek quartz claim, Sutherland quartz claim, Simp- 
son & Aden quartz claim, Fort John quartz claim, 
Henry Dyer et aVs placer claim, William Odgers et al.'s 
placer claim, F. C. Leutje et eri.'s placer claim, Henry 
Layton's placer claim, George Grant et al.'s placer claim, 
Bradwell & Hoag's placer claim, Daniel B. Carson's 

Jlacer claim, Albert L. Lamb's placer claim, Sargent & 
acob's placer claim, Bobert Nelson's placer claim, Byrne 
& Walker's placer claim, N. Beinhold et al.'s placer claim, 
William Barney's placer claim. 

The foregoing claims are all within the Sacramento dis- 
trict, and many more could be enumerated, were it neces- 
sary to illustrate the want of reliability of the surveyor's 
returns as to the character of lands. The Surveyors -gen- 
eral were specially instructed to direct their deputies in the 
field to report the character of these lands, giving, in addi- 
tion to other specified data, information respecting any and 
all coal beds, minerals, or ores, with particular descriptions 
of the same as to quality and extent, and all diggings there- 
foi, etc., and to ^designate the agricultural portions upon 
the official plats, "to the end that the section of law requiring 
the Department to discriminate between the two classes of 
land might be properly executed; but, with the kind of re- 
turns furnished it is totally impossible to determine whether 
any given tract in the mineral district is properly agricultural 
land within the meaning of the law o^ not, or whether this 
office could, with a due regard for the execution of the law, 
proceed to patent such tract as agricultural land without 
further investigation. 

Hon. T. A. Hendricks, in a recent personal call at this 
office, requested permission to examine the official plat of 
township 20 north, range 4 east, Mount Diablo meridian; he 
being, with others, largely interested in mines in section 29 
of the township. 

He stated, from personal knowledge of the land, that 
what is called Table Mountain runs northerly and southerly 
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in said township; that it is very abrupt and precipitous, 
about half a mile in height, and perhaps two miles wide, 
being extensively mined for its underlying gold-bearing 
cement deposits, which are of immense extent and value, 
but difficult to work for want of water; that he, with others, 
is engaged in constructing a ditch or flume, at an expense 
of $150,000, for the purpose of bringing water to work their 
claims in said section 29; that Morris Ravine, in said sec- 
tion, had already yielded about $2,000,000, but would not 
be exhausted in one hundred years, etc. Upon examination 
of the plat of this township, there was found nothing to 
show the existence of Table Mountain; none of the land 
stated by Mr. Hendricks to be so rich in mineral having 
been returned or posted upon our books as other than 
agricultural land. 

Under my predecessor, the rule prevailed that upon the 
survey of these reserved lands, homesteads, pre-emptions, 
and railroad grant rights took effect upon all such lands as 
were returned by surveyors as "agricultural, " except in 
cases where, before such lands were patented, affidavits were 
filed alleging their true character to be mineral, in which 
case a hearing would be had before the Register and Re- 
ceiver, to determine whether the tract was of more value 
for mineral than for agricultural purposes, mineral lands 
being expressly excluded from land-grants to railroads, and 
from the operation of the pre-emption or homestead laws. 
But I am fully convinced that this rule failed to afford 
adequate protection to the miners as a class, or prevent the 
disposition of mineral lands as agricultural. It is true that 

Earties engaged in the real estate business or in land specu- 
itions, and who are therefore well informed as to the regu- 
lations governing the land offices, and also those miners who 
have acquired a knowledge of the reckless manner in which 
returns nave been made by deputy surveyors, can protect 
themselves from the consequences of such erroneous and 
false returns, by making affidavits as to the mineral char- 
acter of the lands in which they are directly interested, and 
filing the same with the Register and Receiver, thus neces- 
sitating a hearing before the land so filed on can be disposed 
of as agricultural; but, inasmuch as the law does not provide 
for or require such affidavits to be filed, but does authorize 
the Secretary of the Interior, when the surveys are made, 
to segregate the agricultural from the mineral lands before 
they can be classed or disposed of under the law relating to 
agricultural lands, the miners and owners of mining claims 
have a right to suppose, and the great mass of them did un- 
doubtedly suppose, that they were protected by the law 
without action on their part; but if this were not so, I fail 
to perceive any good reason why, in a region confessedly 
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mineral, and in which Congress has seen proper to hold all 
lands as mineral, except those specially designated as 
agricultural by the Secretary of the Interior, the burden of 
filing proof as to the character of the land should be im- 
posed on the mineral instead of the agricultural claimant. 
If a mine should be discovered in a region where agricul- 
tural lands predominate, such a rule would be reasonable 
and proper, but in a mineral region the burden of proof 
should be on the agricultural claimant, and Congress has, 
in the matter under consideration., so provided in effect by 
considering and treating all the lands as mineral which have 
not been specially designated by the Secretary of the 
Interior as agricultural. It will be observed that the work 
of designating and setting apart agricultural lands in the 
mineral region is not left to the Surveyor-general, or even 
to the Commissioner of the General Land-Office, but is by 
the statute thrown upon the Secretary of the Interior, and, 
therefore, according to the most liberal construction we can 
place upon the law, the disposition of these lands as 
agricultural, under the rule prescribed by my predecessor, 
was unauthorized and clearly illegal. 

But if we admit the propriety and legality of the pro- 
ceedings under these mineral affidavits, they do not prevent 
the mineral lands from being disposed of as agricultural, 
except in special cases where contests arise between parties 
claiming adversely. Where the mineral and agricultural 
interests are both vested in the same person or persons, the 
lands will be taken as agricultural, unless the parties in 
interest are required to give notice and submit proof under 
oath as to the non-mineral character of the land. 

Again, in many localities the mineral-bearing lands have 
not heretofore been occupied or worked because of the lack 
of water, or other necessary facilities, but it does not follow, 
because they are not at present occupied or worked by some 
one who is ready to contest the right of the agricultural 
claimant, that they are not mineral lands, or that they may 
not, under a changed condition of things, become as pro- 
ductive as any mines in the country. A ditch, of a Jew 
miles in length, frequently renders mines very profitable, 
that could not be worked successfully without water. But 
I have shown that there is no law which authorizes or re- 
quires these mineral affidavits, and there is nothing to pre- 
vent them from being withheld or withdrawn for fraudulent 
% purposes. 

In some cases, when the matter came on for hearing be- 
fore the Begister and Beceiver, the mineral affiants failed 
to appear, and instances have come to the knowledge of 
this office of private arrangements being entered into be- 
tween the respective mineral and agricultural claim- 
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ants, by which the latter were not to be opposed in obtain- 
ing titles to the land, which, upon being patented as agri- 
cultural, was to be held by the several parties in pursuance 
of such previous agreement, and thus the only obstacle to 
the disposition of mineral lands as agricultural — the min- 
eral affidavit — was withheld or removed. 

In view of the facts and circumstances set forth herein, 
and in my letter of the twenty-fourth November last, I am 
unable to agree with Mr. Sargent that the order requiring 
proof of the non-mineral character of lands which are sought 
to be entered as agricultural should be rescinded. On the 
contrary, the more I examine the question the more thor- 
oughly 1 become convinced not only of the propriety, but 
of the absolute necessity, for the order, and I therefore 
recommend that.it be adhered to and strictly enforced in 
the future. 

In order, however, to relieve contestants of the expense 
and trouble of traveling long distances to establish the 
character of lands, I will, if it meets your concurrence and 
approval, issue instructions to the local officers to allow 
the proof on that particular point to be taken before a clerk 
of a court of record for the county within which the lands 
are situated, after due notice has been given of the time 
and place for taking such proof. 

I am, sir, with great respect, your obedient servant, 

Willis !Drummond, Commissioner. 
Hon. Columbus Delano, Secretary of the Interior. 

G. 

Department of the Interior, 

General Land Office, March 20, 1872. 

Gentlemen: In order to save as much as possible the 'ex- 
pense, trouble, and delay incident to the present manner of 
taking proofs as to the mineral or agricultural character of 
lands, it is hereby directed that testimony upon this point 
maybe taken before, a clerk of a court of record in and for 
the county in which the land is situate, after due notice, in 
the following manner, to wit : 

Hereafter, when an application is filed to enter, land as 
agricultural which is alleged, under oath, to be mineral in 
character, or which is returned upon the official township 
plat as mineral, or land which is now or may hereafter be 
suspended by order of this office for proof as to the non- 
mineral character thereof, you will, upon such application 
being made, require such applicant to publish, at his own 
expense, a notice thereof once each week, for four consecutive 
weeks, in a newspaper of largest circulation published 
nearest to the land in question; such notice to give the 
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name and address of the claimant, the designation of the 
subdivision embraced by his filing, the names of any miners 
or mining companies whose claims or improvements are 
upon the land, or in the immediate vicinity thereof, the 
names of the parties who filed the affidavits that the land is 
mineral ; and, finally, the notice should name a day, which 
shall not be less than thirty (30) days from the date of the 
first insertion of said notice in such newspaper, upon which 
testimony will be taken before the county clerk, to deter- 
mine the facts as to the mineral or non-mineral character of 
the land, when such persons as may be brought by the par- 
ties in interest will be examined and their testimony reduced 
to writing ; the whole to be duly attested by the seal of the 
court, and transmitted to the Register and the Receiver, 
who will thereupon examine and forward the same to this 
office, with ^ their joint opinion as to the character of the 
land, as shown by the testimony. A copy of this notice 
must be posted in a conspicuous place, upon each forty- 
acre subdivision claimed, for four consecutive weeks, proof 
of which must be made under oath by at least two persons, 
who will state when the notice was posted and where 
posted. 

At the hearing, there must be filed the affidavit of the 
publisher of the paper that the said notice was published 
for the required time, stating when and for how long such 
publication was made, a printed copy thereof to be attached 
and made a part of the affidavit. In every case where prac- 
ticable, in addition to the foregoing, personal notice must 
be served on the mineral affiants, and upon any parties who 
may be mining upon or claiming the land. 

At the hearing, the claimants and witnesses will be thor- 
oughly examined with regard to the character of the land; 
whether the same has been thoroughly prospected; whether 
or not there exists within the tract or tracts claimed any 
lode or vein of quartz or other rock in place, bearing gold, 
silver, cinnabar, or copper, which has ever been claimed, 
located, recorded, or worked; whether such work is entirely 
abandoned, or whether occasionally resumed; if such lode 
does exist, by whom claimed, under what designation, and 
in which subdivision of the land it lies; whether any placer 
mine pr mines exist upon the land; if so, what is the char- 
acter thereof/— whether of the shallow surface description, 
or of the deep cement, blue lead, or gravel deposits; to 
what extent mining is carried on when water can be ob- 
tained, and what the facilities are for obtaining water for 
mining purposes; upon what particular forty-acre subdi- 
visions mining has been done, and at what time the land 
was abandoned for mining purposes, if abandoned at all. 

The testimony should also show the agricultural capaci- 
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ties of the land, what kind of crops are raised thereon, and 
the value thereof; the number of acrgs actually cultivated 
for crops of cereals or vegetables, and within which par- 
ticular forty-acre subdivisions such crops are raised; also 
which of these subdivisions embraces nis improvements, 
giving in detail the extent and value of his improvements, 
such as house, barn, vineyard, orchard, fencing, etc. 

It is thought that bona fide settlers upon lands re&lly ag- 
ricultural, will be able to show, by a clear, logical, and 
succinct chain of evidence, that their claims are founded 
upon law and justice; while parties who have made little or 
no permanent agricultural improvements, and who only 
seek title for speculative purposes, on account of the min- 
eral deposits known to themselves to be contained in the 
land, will be defeated in their intentions. 

The testimony should be as full and complete as possi- 
ble; and in addition to the leading points indicated above, 
everything of importance bearing upon the question of the 
character of the land should be elicited at the hearing. If, 
upon a review of the testimony at this office, a forty-acre 
tract should be found to be properly mineral in character, 
that fact will be no bar to the execution of the settler's 
legal right to the remaining non-mineral portion of his 
claim, if contiguous. The fees for taking testimony and 
reducing the same to writing, in these cases, when taken by 
a clerk of a court of record, as aforesaid, will have to be 
defrayed by the parties in interest. 

When, by reason of proximity to the local land office, an 
applicant to enter lands of this class prefers to have the 
testimony taken before the Register and the Receiver, in- 
stead of the clerk of a court of record, as aforesaid, he has 
that optio^. In such case the mode of proceeding is fully 
set forth in the inclosed circular of the sixth May, 1871, 
which circular is hereby modified, as to the manner of giv- 
ing notice, so as to conform with these instructions relative 
to that point. It must be steadily kept in mind that the 
testimony hereby authorized to be taken before the clerk of 
a court is not for the purpose of determining questions of 
conflict between either pre-emption or mineral claimants, 
but simply to determine the character of the land, whether 
mineral or agricultural. 

When the testimony is taken before the clerk of a court, 
as aforesaid, the Register and the Receiver will be entitled 
to no fees; those paid by the parties to the county clerk 
being all they are required to pay with reference to the 
proof as to the character of the land. 

No fear need be entertained that miners will be permitted 
to make entries of tracts ostensibly as mining claims, which 
are not mineral, simply for the purpose of obtaining pos- 
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session and defrauding settlers out of their valuable agri- 
cultural improvements ; it being almost an impossibility 
for such a fraud to be consummated under the laws and 
regulations applicable to obtaining patents for mining 
claims. The fact that a certain tract of land is decided 
upon testimony to be mineral in character, is by no means 
equivalent to an award of the land to a miner. A miner is 
compelled by law to give three months publication of no- 
tice, and three months posting of diagrams and notices, as 
a preliminary step ; and then,* before he can enter the land, 
he must show that the land yields mineral ; that he is en- 
titled to the possessory right thereto in virtue of compliance 
with local customs or rules of miners, or by virtue of the 
statute of limitations : that he or his grantors have ex- 
pended, in actual labor and improvements, an amount of 
not less than one thousand dollars thereon, and that the 
claim is one in regard to which there is no controversy cr 
opposing claim. After all these proofs are met, he is enti- 
tled to have a survev made at his own cost, where a survey 
is required, after which he can enter and pay for the land 
embraced by his claim. 

It is quite unlikely that a miner would undertake these 
long and expensive proceedings, simply for the purpose of 
attempting to defraud an agriculturist out of a tract of land 
which was not mineral but improved agricultural land, when 
there is an almost absolute certainty, not only of his scheme 
being frustrated, but also of his being unable to furnish the 
proof always required as a basis of patent for a mineral 
claim. 

You are requested to give the foregoing careful attention, 
and to furnish copies hereof to parties upon application, in 
order that they may be fully informed in the premises. 
Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 
Eegister and Eeceiver, U. S. Land Office at . 

H. 

Department op the Interior, 
• General Land Office, Washington, D. C, April 20, 1872. 

Gentlemen: Eef erring to my letter to you of December 
2, 1871, directing you to suspend from disposal as agricul- 
tural lands certain townships therein designated, until the 
non-mineral character thereof shall have first been estab- 
lished by competent proof taken at a hearing to be had after 
due notice, I have to state that said order is modified with 
respect to entries which had already been made and re- 
ported to this office before said instructions were issued, 
but will be strictly enforced with regard to all applications 
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to enter such lands as agricultural made subsequent to said 
order. 

The cases which had been reported prior to the date of 
said instructions, as aforesaid, will each be carefully ex- 
amined in its turn, and if, from the facts in any case, a fur- 
ther hearing or additional proof is necessary, the proper 
ruling will be made in the premises. 

You will make this known to all parties in interest and 
acknowledge its receipt. 

Very respectfully, your obedient servant, , 

Willis Drummond, Commissioner. 
Begister and Beceiver, Sacramento, California. 



The following act of Congress was approved Feb. 18, 1873 : 

An Act in relation to Mineral Lands. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That 
within the States hereinafter named, deposits or mines of 
iron and coal be, and they are hereby excluded from the 
operations of an act entitled "An Act to promote the develop- 
ment of the mining resources of the United States," ap- 
proved May tenth, eighteen hundred and seventy-two, and 
said act shall not apply to the mineral lands situate and 
being within the States of Michigan, Wisconsin, and Min- 
nesota, and that said lands are hereby declared free and 
open to exploration and purchase, according to the legal 
subdivisions thereof, as before the passage of said act; and 
that any bona fide entries of such' lands within said States, 
since the passage thereof, may be patented without reference 
to the provisions of said act. 



Department of the Interior, 

General Land Office, March 18, 1873. 

The following 'is an act of Congress approved March 1, 
1873, entitled "An Act to amend an act entitled 'An Act to 

?romote the development of the mining resources of the 
Fnited States."' 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembledy That the 
provisions of the fifth section of the act entitled "An Act to 

?romote the development of the mining resources of the 
Inited States," passed May tenth, eighteen hundred and 
seventy-two, which requires expenditures of labor and im- 
provements on claims located prior to the passage of said 
act, are hereby so amended that the time for the first annual 
expenditure on claims located prior to the passage of said 
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act shall be extended to the tenth day of June, eighteen 
hundred and seventy-four. 

By this legislation the requirements of the fifth section of 
the act of May 10, 1872, are changed by extending the time 
for the first annual expenditure upon claims located prior to 
May 10, 1872, to June 10, 1874. 

The requirements is regard to expenditures upon claims 
located since May 10, 1872, are in no way changed. 

W. W. Cubtis, Acting Commissioner. 



Department of the Interior, 
General Land Office, Washington, D. 0., July 15, 1873. 

Gentlemen: I have had under consideration a number of 
letters, mostly from California, wherein inquiries are made 
as to the proper course to pursue to obtain title to public 
lands containing valuable deposits of borax, carbonate and 
nitrate of soda, sulphur, alum, and asphalt. Among them 
is one from the Nevada Consolidated 6orax Company, from 
which it appears that this company intends to commence 
the utilization of the alkaline plains of Nevada. 

The first section of the act of Congress approved May 10, 
1872, reads as follows: "That all valuable mineral deposits 
in lands belonging to the United States, both surveyed and 
unsurveyed, are hereby declared to be free and open to ex- 

Jdoration and purchase, and the lands in which they are 
ound to occupation and purchase," etc. 

The second section declares "that mining-claims uj>on 
veins or lodes of quartz, or other rock in place, bearing 
gold, silver, cinnabar, lead, tin, copper, or other valuable 
deposits, heretofore located," etc. 

The sixth section refers to "a patent for any land claimed 
and located for valuable deposits." 

It will be observed that in the first section of the act the 
expression "valuable mineral deposits" is employed, while 
in the second and sixth sections the language is, "valuable 
deposits." Allowing, however, that it was the intention of 
the law-makers by this act to dispose of "valuable mineral 
deposits," the question becomes this, "What is a valuable 
mineral deposit ? " 

The meaning of the word valuable need not be discussed. 
Anything a person is willingly to give money for, or that is 
useful or precious; or that has merchantable qualities, is 
valuable. The word deposit has always been construed 
by this office to be a general term, embracing veins, lodes, 
ledges, placers, and all other forms in which valuable metals 
have ever been discovered. 

In the sense in which the term mineral was used by 
Congress, it seems difficult 'to find a definition that will 



June 17, 1872.] AGBIOULTUBAL LANDS. 317 

embrace what mineralogists agree should be included. The 
several authorities consulted in this connection seem to find 
it an easier task to determine what is not, that what is, 
mineral. However, in all the works on mineralogy that 
have come under my notice, borax, nitrate and carbonate of 
soda, sulphur, alum, and asphalt are classified and discussed 
as minerals. 

Alger's edition of Phillips' Mineralogy speaks of "the 
crust of the globe as consisting chiefly of earths and earthy 
minerals." Between earths and minerals there is a clear 
line of demarkation, and, though difficult to express in a 
few words, chemical composition and crystallization are the 
principal means of tracing the distinction. Webster seems 
to be the most accurate in his definition of a mineral, for 
he recognizes chemical composition as the important con- 
sideration. He defines a mineral to be "any inorganic 
species haying a definite chemical composition. 9 

From a careful examination of this matter, the conclusion 
I reach as to what constitutes "a valuable mineral deposit" 
is this: 

That whatever is recognized as a mineral by the standard 
, authorities on the subject, where the same is found in quan- 
tity and quality to render the land sought to be patented 
more valuable on this account, than for purposes of agri- 
culture, should be treated by this office as coming within 
the purview of the mining act of May 10, 1872. 

The language of the statute is so comprehensive, and 
capable of such liberal construction, that I cannot avoid 
the conclusion that Congress intended it as a general min- 
ing law, "to promote the development of the mining 
resources of the United States," and to afford a method 
whereby parties holding the possessory right under local 
laws and regulations could secure title to tracts containing 
valuable accretions or deposits of mineral substances, ex- 
cept where a special law might intervene, reserving from 
sale, or regulating the disposal, of particularly specified 
mineral-bearing lands. 

To the several inquiries in the letters referred to, I there- 
fore reply that lands valuable on account of borax, carbo- 
nate of soda, nitrate of soda, sulphur, alum, and asphalt, 
as well as "all valuable mineral deposits," may be applied 
for and patented under the provisions of the mining act of 
May 10, 1872. In c&se an application should be presented 
to you for a survey of land valuable for other minerals than 
those specified herein and in the act itself, you will first 
refer the question to this office, in order that applicants 
- may be saved the expense of applying for lands that may be 
reserved by a special act of Congress. 

It will be observed that the mineral-producing lands are 
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divided into two classes — the one class embraces lands 
where the mineral matter is within "rock in place," or, 
geologically speaking, "in situ:" and the second includes 
placers and all forms of deposits excepting those in "rock 
in place." In this connection, I deem it a matter of im- 
portance to give the construction this office places upon the 
expression, "vein or lode of quartz or other rock in place," 
to prevent mistakes in locating the two classes of mines 
referred to, thereby saving to claimants considerable ex- 
pense and delay. 

In geology and among miners, veins or lodes imply gen- 
erally an aggregation of mineral matter found in the fissures 
of the rocks which inclose it, but are of great variety, veins 
differing very much in their formation and appearance. 
Lode is a term in general use among the tin miners of Corn- 
wall, and was introduced on the Pacific coast by emigrants 
from the Cornish mines, and signifies a fissure filled either 
by metallic or earthy matter. In several of the mining dis- 
tricts, the terms lead and ledge are employed in the local 
regulations concerning mines. Lead is used to convey the 
same idea as lode, while ledge would seem to indicate a 
layer or stratum of mineral interposed between a courne or 
ridge of rocks. 

Veins may be either sedimentary, plutonic, or segregated, 
or of infiltration or attrition, depending upon the peculiar 
formation or the mode of occurrence of the mineral deposit. 
There is also another form of deposit different from either 
of those mentioned above, called contact deposit. 

European miners mention still others, called in England 
" floors," in Germany "Stockwerke," and a- form of deposit 
known as "Fahlband." These latter are, more properly 
speaking, ore-bearing belts, irregular in their dimensions, 
but presenting a certain degree of parallelism with each 
other. Similar in some respects to the Fahlbands, are the 
metalliferous zones, or "amygdaloidal bands," which are 
said to exist on Mount Lincoln and Mount Bross, Colorado. 

However, if the question were raised, neither of the 
forms of deposit known as contact deposit, Fahlbands, or 
segregated veins, could be accepted as true metalliferous 
veins, nor could it frequently be made to appear, without 
expensive excavation, whether the metal in the mine for 
which a patent is sought occurs in the form of a true vein 
or not. 

But there is no reason for supposing that the terms were 
employed in their strict geological signification. The plain 
object of the law is to dispose of the mineral lands of the 
United States for money value, and whatever form of de- 
posit can be embraced in the general phrase "vein or lode 
of quartz, or other rock in place," must be sold at the rate 
of five dollars per acre. , 
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It is evidently the policy of the Government to include 
as much land as possible under this designation, for the 
reason that, as the most valuable metals and minerals occur 
in the several vein-formations, it is desirable that the lands 
wherein they are discovered should be sold in limited quan- 
tities, thereby preventing the few from monopolizing large 
tracts, which ought to remain open to all for exploration 
and development; and for the further reason that the Gov- 
ernment derives a larger revenue from the sale of lands of 
this description. 

In fine, I include in the first class all lands wherein the 
mineral matter is contained in veins ox ledges, occupying 
the original habitat or location of the metal or mineral; 
whether in true or false veins, in zones, in pockets, or in the 
sereral other forms in which minerals are found in the orig- 
inal rock, whether the gangue, or matrix, is disintegrated 
at the surface or not. 

Tou will please give publicity to this communication 
where it can be done without expense to the Government. 

Very respectfully, your obedient servant, 

Willis Drummond, Commissioner. 
To Surveyors-general and Begisters and Beceivers. 



Department op tqe Interior, 
General Land Office, Washington, D. C, Nov. 20, 1873. 

Sib: Information has reached this office that deputies, in 
surveying mining claims, are in the habit of following the 
direction of the parties in interest, instead of adhering to 
the lines established in the original location of such claims, 
and thus, in effect, making a private instead of an official 
survey. 

Under all laws and regulations, whether local or general, 
the location of a claim in such a manner as to give notice to all 
the world of the nature and extent of the same is not only 
indispensable, but in most cases, mining claims are initiated 
thereby, and all subsequent proceedings are based upon 
and must conform to such location. A failure to make and 
record the location in accordance with the law and regula- 
tions in force at the date of the location will defeat the 
claim, and if it is not made with such definiteness as to 
operate as notice to all persons seeking to acquire rights to 
mining lands, it will be void for uncertainty. 

It follows, therefore, that in making surveys of mining 
claims, it becomes essentially necessary to ascertain the 
boundaries thereof as established by the original location, 
for the rights of the claimant are limited and defined by 
such boundaries. To make a survey in accordance with 
other lines or boundaries, is tantamount to making a new 
location of the claim, and the rights of adjoining locators 
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who have complied with the requirements of the law may 
be interfered with and defeated thereby. The practice of 
making surveys according to the dictation of parties in in- 
terest, instead of in accordance with the original location, has 
already caused great confusion and been productive of great 
injury to bona fide claimants. 

Ion will, therefore, require the applicant for a survey to 
furnish a copy of the original record of location, properly 
certified to by the recorder having charge of the records of 
the mining locations in the district where the claim is sit- 
uate, and cause all official surveys of mining claims to be 
made in strict conformity to the lines established by the 
original location as recorded ; and if the records of loca- 
tions made prior to the passage of the mining act of May 
10, 1872, is not sufficiently definite and certain to enable the 
deputy to make a correct survey therefrom, he should, after 
reasonable notice in writing to be served personally or through 
the United States mail on the applicant for survey and ad- 
joining claimants, whose residence or post-office address he 
may know, or can ascertain by the exercise of reasonable dili- 
gence, take the testimony of neighboring claimants, and 
other persons who are familiar with the boundaries thereof, 
as originally located and asserted by the locators of the 
claim, and after having ascertained by such testimony the 
boundaries as originally established, he should make a sur- 
vey in accordance therewith, and transmit full and correct 
returns of survey, accompanied by the copy of the record 
pf location, the testimony, and a copy of the notice served 
on the claimant and adjoining proprietors, certifying there- 
on, when, in what manner, and on whom, service was 
made. 

The act of Congress of May, 10, 1872, expressly provides 
that " the location must be distinctly marked on the ground, 
so that its boundaries can be readily traced," and " that all 
records of mining claims hereafter made shall contain the 
name or names of the locators, the date of the location, anil 
such a description of the claim or claims, located by refer- 
ence to some natural object or permanent monument, as will 
identify the claim." 

These provisions of the law must be strictly complied 
with in each case to entitle the claimant to a survey and 
patent, and therefore should a claimant under a location 
made subsequent to the passage of the mining act of May 
10, 1872, who has not complied with said requirements in 
regard to marking the location upon the ground and record- 
ing the same, apply for a survey, you will decline to make it. 

The only relief for a party under such circumstances will 
be to make a new location in conformity to law and regula- 
tions, as no case will be approved and patented by this 
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office unless these and all other provisions of law are 
substantially complied with. If the law has been complied 
with in the matter of marking the location on the ground 
and recording the same, and any question arises in the 
execution of the survey as to the identity of monuments, 
marks, or boundaries, which cannot be determined by a 
reference to the record, the deputy should take testimony 
in the manner hereinbefore prescribed for surveys of claims 
located prior to May 10, 1872, and having thus ascertained 
the true and correct boundaries originally established, 
marked, and recorded, make the survey accordingly. 

You will at once issue instructions to your deputies, 
requiring them to abandon the practice of surveying mining 
claims under the direction of parties in interest, and to 
conform to the rule as hereinbefore prescribed. From an 
examination of the returns of surveys of mining claims I am 
satisfied that in many instances the deputy surveyors certify 
to the value of improvements without ascertaining whether 
such improvements are made by the claimant or his grant- 
ors, or not. No improvements should be included in the 
estimate unless they have been made by the applicant for 
survey or by those from whom he derives title. The value 
of improvements inade upon othe* locations, or by other 
claimants, should not be taken into consideration, but 
excluded by deputies in their estimate of improvements 
upon (he claim. 

You will so* instruct your deputies, and hereafter require 
them to certify in each instance that the improvements and 
expenditures considered by them in their estimate, and 
which they must describe in their report, were made by the 
applicant or by the persons from whom he derives title. 

The following certificate will be attached to the field -notes 
of survey by the Surveyor-general : 

"I certify that the foregoing transcript of the field-notes 

of the survey of the mining claim, situate in 

mining district, county of „ and of , has 

been correctly copied from the original notes of said survey 
on file in this office; that said field-notes furnish such an 
accurate description of said mining claim as will, if incor- 
porated into a patent, serve fully to identify the premises; 
and that such reference is made therein to natural objects 
and permanent monuments as will perpetuate and fix the 
locus thereof. 

"I further certify that the value of the labor and im- 
provements upon the said mining claim, placed thereon by 
the claimant and his grantors, is not less than five hundred 
dollars, and that said improvements consist of — (here 
describe the improvements made by the applicant and his 
grantors upon the claim.) I further certify that the plat 

21 
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thereof filed in the U. 8. land office at is correct and 

in conformity with the foregoing field-notes. 

<« 9 u. S. Surveyor-general for . 

"U. S. Surveyor-general's Office, , 187-." 

The following certificate will be indorsed upon each plat 
by the Surveyor-general, viz: 

"The original field notes of the survey of the , 

from which this plat has been made, have been examined 
and approved and are on file in this office, and I hereby 

certify that they furnish such description of said 

mining claim as will, if incorporated into a patent, serve 
fully to identify the premises; and that such reference is 
made therein to natural objects and permanent monuments 
as will perpetuate and fix the locus thereof. 

"I further certify that the value of the labor and im- 
provements upon the said mining claim, placed thereon by 
the applicant and his grantors, is not less than five hun- 
dred dollars, and that said improvements consist of — (here 
describe the improvements made by the applicant or his 
grantors upon the claim). And I further certify that -this 

is a correct plat of said mining claim or premises, 

made in conformity with said original field notes of survey 
thereof. 

" , U. S. Surveyor-general for ." 

"TJ. S. Surveyor-general's Office, , — - , 187-." 

Tou will acknowledge the receipt hereof, and issue the 
necessary instructions to your deputies to secure a strict 
compliance with the foregoing instructions.. 

Very respectfully, 

Wilus Drummond, Commissioner. 
XL S. Surveyor-general 



/ 



FORMS 

KEQUIRED UNDER MINING ACT OF MAT 10, 1872. 



Farm A. 

[Mining Act, May 10, 1872.] 

NOTICE OF LOCATION. 



Notice is hereby given that the undersigned, having complied 
with the requirements of the mining act of Congress, approved 
May 10, 1872, and the lbcal customs, laws, and regulations, has. 

located fifteen hundred linear feet on the lode (twenty 

acres of placer mining ground) situated in mining district, 

. county, , and described as follows: (Describe the 

claim accurately, by courses and distances, if possible; by legal 
subdivisions, if a placer claim is located on surveyed land.) 

Located 187.. .., 

Recorded 187.. (Name of locator.) 

[Note. — Record of location notices, in absence of a District Recorder, 
should be made with the proper Recorder of Deeds for the county wherein 
the claim is situated. The affidavits of at least two disinterested persons 
that all the requirements of the Congressional and local laws have been com- 
plied with should also be recorded, substantially as follows: 

Territory of .._., ) 
County of , j 

and , each for himself, and not one for the 

other, being first duly sworn, deposes and says, that he is of 
lawful age, and a citizen of the United States; that he has read 

the notice of location of fifteen hundred feet on the lode, 

by Richard Roe; that the description of said lode, viz: (Give 
description) as therein given is true and correct; that the said 
Richard Roe has, in every respect fully complied with the re- 
quirements of the mining act of Congress, approved May 10, 
1872, and the local customs and laws regulating mining loca- 
tions. 



Subscribed and sworn to before me, this day of , 

A. D., 187., and I hereby certify that I consider the said 

and .- credible and reliable persons. 

[seal] — 

Notary Public (or other officer using a seal). 
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Form B. 

[Mining Act, May 10, 1872.] 

REQUEST FOE SURVEY. 

187.. 

. — - Esq., U. S. Surveyor-general. 

Sib: In accordance with the provisions of. the mining act of 
May 10, 1872, I have the honor to apply for an official survey of 

the mining claim known as the mine, situated in 

mining district, . county, in Township of Range 

• , meridian, of , and request an estimate of the 

amount to be deposited for the work to be done in your office. 

Thereafter I have to request that you will issue the necessary 

instructions to , Esq., U. S. Deputy Surveyor, with whom 

I have made satisfactory arrangements for field work in survey- 
ing the premises. 

Very respectfully, 

, Claimant. 

P. O. address . , County, . 

[Note. — Survey is not required when placer claims embrace legal subdi- 
visions. ] 



Form C. 

[Mining Act, May 10, 1872.] 

APPLICATION FOE PATENT. 

— .of.™ ) 

County of j 88 ' 

Application for patent for the - . mining claim. , 

To the Register and Receiver of the U. S. Land Office at , 

, being duly sworn according to law, deposes and 

says, that in virtue of a compliance with the mining rules, regu- 
lations, and customs, by himself , the said (and his 

co-claimants, , ), applicants for patent herein, 

ha., become the owner, of, and are in the actual, quiet, and 
undisturbed possession of, and entitled to the possession of 

linear feet of the vein, lode, or deposit, bearing 

, together with surface ground feet in width, 

for the convenient working thereof, as allowed by local rules 
and customs of miners ; said mineral claim, vein, lode, or de- 
posit and surface ground being situate in the mining dis- 
trict, county of , and of , and being more partic- 
ularly set forth and described in the official field notes of 

survey thereof, hereto attached, dated the day of , 

A.D. 187., and in the official plat of said survey, now posted 
conspicuously upon said mining claim or premises^ a copy of 
which is filed herewith. Deponent further states that the facts 
relative to the right of possession of himself (and his said co- 
claimants hereinbefore named) to said mining claim, vein, lode, 
or deposit and surface ground, so surveyed and platted, are 
substantially as follows, to wit : 
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[Description of claim.] 

Which will more fully appear by reference to the copy of the 
original record of location, and the abstract of title hereto at- 
tached and made a part of this affidavit ; the value of the labor 

done and improvements made upon said claim by himself 

and his grantors, being equal to the sum of five hundred dollars 
in gold coin of the United States. 

In consideration of which facts, and in conformity with the 
provisions of the act of Congress approved May 10, 1872, en- 
titled " An act to promote the development of the mining 
resources of the United States," application is hereby made for 

and in behalf of said -> and , for a patent 

from the government of the United States, f ©r the said 

mining claim, vein, lode, deposit and the surface ground, so 
officially surveyed and platted. 



Subscribed and sworn to before me, this day of , 

A.D. 187.; and I hereby certify that I consider the above de- 
ponent a credible and reliable person, and that the foregoing 
affidavit, to which was attached the field notes of survey of the 

mining claim, was read and examined by him before 

his signature was affixed thereto and the oath made by him. 
[seal.] ..-- .... 



[The above form is slightly changed in applying for placer mines.] 
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Form D. 

[Mining Act, May 10, 1872.] 

PROOF OF POSTING NOTICE AND DIAGRAM OF THE 

CLAIM. 

.... of .... 
County 

and . . each for himself and not one for 

the other, being first duly sworn according to law, deposes and 
says, that he is a citizen of the United States, over the age of 

twenty-one years, and was present on the day of , A. 

D., 187 ., when a plat representing the , and certified to as 

correct by the U. S. Surveyor-general of , together with a 

notice of the intention of and to apply for 

a patent for the mining claim and premises so platted, was 
posted in a conspicuous place upon said mining claim; to wit, 
upon , where the same could be easily seen and exam- 
ined; the notice so conspicuously posted upon said claim being 
in words and figures as follows, to wit: 

"Legal Notice of the application of and 

for a United States Patent. 

" Notice is hereby given, that in pursuance of the act of Con- 
gress, approved May 10, 1872, 'To Promote the Development 

of the Mining Resources of the United States/ --- and 

claiming linear feet of the vein, lode, or 
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mineral deposit, bearing with surface ground . — feet in 

width, lying and being situate within the .. mining dis- 
trict, county of and of , has made application to 

the United States for a patent for the said mining claim, which 
is more fully described as to metes and bounds, by the official 
plat, herewith posted, and by the field notes of survey thereof, 
now filed in the office of the Register of the District, of lands 

subject to sale at , which field notes of survey describe the 

boundaries and extent of said claim on the surface, with mag- 
netic variation at east, as follows, to wit: 

"Beginning, etc. (Full description by courses and distances), 
the said mining claim being of record in the office of the Re- 
corder of , at - , in the* county and State aforesaid, the 

presumed general course or direction of the said vein, lode, 

or mineral deposit being shown upon the plat posted herewith, 
as near as can be determined from present developments, this 
claim being for . linear feet thereof, together with the sur- 
face ground shown upon the official plat posted herewith; the 
said vein, lode, and mining premises hereby sought to be pat- 
ented, being bounded on the by the . mining 

claim, the said claim being designated as Lot No. .... in 

the official plat posted herewith. 

"Any and all persons claiming adversely the mining ground, 
vein, lode, premises, or any portion thereof so described, sur- 
veyed, platted, and applied for, are hereby notified that unless 
their adverse claims are duly filed according to law, and the 
regulations thereunder, within sixty days from the date hereof, 

with the Register of the XJ. S. Land Office, at , in the 

of , they will be barred, in virtue of the provisions of said 

statute." 

(Name of applicant.) 

Dated on the ground, this day of , A. D., 187.. 

(Names of witnesses.) 

Subscribed and sworn to before me, this day of , 

A. D., 187- , and I hereby certify that I consider the above de- 
ponents credible and reliable witnesses, and that the foregoing 
affidavit and notice was read by each pf them before their sig- 
natures were affixed thereto, and the oath made by them. 

[Note. — All proofs required in mining applications may be sworn to before 
the Register or Receiver of the Land Office, or a Notary Public or other offi- 
cer authorized to administer oaths, whose official character must be verified 
under seal.] 



Form E. 

[Mining Act, May 10, 1872.] 

PROOF THAT PLAT AND NOTICE REMAINED POSTED 
ON CLAIM DURING TIME OF PUBLICATION. 

....of...- ) 
County of J ' 

, being first duly sworn according to law, deposes 

and says that he is claimant (and co-owner with fc ) in 
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the .... raining claim, .... mining district, .... county, ...., 
the official plat of which premises, together with a notice of in- 
tention to apply for a patent therefor, was posted thereon on 

the day of , A. D. 187., as fully set forth and described 

in the affidavit of and , dated the day of , 

A. D. 187., which affidavit was duly filed in the office of- the 
Register at , in this case ; and that the plat and no- 
tice so mentioned and described remained continuously and 

conspicuously posted upon said mining claim from the 

day of , A. D. 187., until and including the day of 

, A. D. 187. , including the sixty days period during 

which notice of said application for p'atent was published in the 
newspaper. 



Subscribed and sworn to before me, this day of , 

A. D. 187. ; and I hereby certify that the foregoing affidavit was 
read to the said previous to his name being sub- 
scribed thereto ; and that deponent is a respectable person to 
whose affidavit full faith and credit should be given. 

[seal.] , 

Notary Public. 



Form F. 

[Mining Act, May 10, 1872.] 

REGISTER'S CERTIFICATE OF POSTING NOTICE FOR 

SIXTY DAYS. 

U. S. Land Office, at , 

,187.. 

I hereby certify that the official plat of the lode 

was filed in this office on the day of ...-A. D. 187., and 

that the attached notice of the intention of .... to apply 

for a patent for the mining claim or premises embraced by said 
plat, and described in the field notes of survey thereof, filed in 
said application, was- posted conspicuously in this office on the 

day of . . . . , A. D. 187., and remained so posted until the 

day of , A.D/187-, being the full period of sixty con- 
secutive days, as required by law; and that said plat remained 
in this office during that time, subject to examination, and that 
no adverse claim thereto has been filed. 

---- «..-«, 

Register. 

| The notice posted in the office should be attached to this certificate.] 



Form G. 

[Mining Act, May 10, 1872.] 

AGREEMENT OF PUBLISHER. 

The undersigned, publisher and proprietor of the — ., a daily 
and weekly newspaper, published at , county of , and 
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of , do hereby agree to publish a notice, dated U. S. 

Land Office, , , required by act of Congress 

approved May 10, 1872, of the intention of to apply for a 

patent for his claim on the lode, situated in mining 

district, county of , of , and to hold the said 

alone responsible for the amount due for publishing the same. 
And it is hereby expressly stipulated and agreed that no claim 
shall be made against the government of the United States, or 
its officers or agents, for such publication. 
Witness my hand and seal this • day of , A. D. 187.. 



Witness 



Form H. 

[Mining Act, May 10, 1872.] 

PROOF OF PUBLICATION. 



....of—. . 

88. 



Reprinted copy of notice 
of application. 



County of j 

being first duly sworn de- 
poses and says that he is the of the 

. a newspaper published at in 

J County in the .-.- of , that 

the notice of the application for a patent for the mining 

claims, of which a copy is hereto attached, was first published 

in said newspaper, in its issue dated the of 187., and 

was published in each (daily or weekly) issue of said newspaper 
for (fifty-nine consecutive days or eight consecutive weeks,) 
thereafter the full period of sixty days, the last publication 
thereof being in the issue dated the of 187.. 



Subscribed and sworn before me, this day of 

a. d. 187 .. 



[seal.] 



Notary Public. 



Form I. t 



[Mining Act, May 10, 1872.] 

AFFIDAVIT OF FIVE HUNDRED DOLLARS IMPROVE- 
MENTS. 

of ) 

County of j 88 ' 

. and of lawful age, being first duly sworn 

according to law, depose and say that they are acquainted with 

the ..mining claims in mining district, county and 

aforesaid for which has made application for patent 

under the provisions of the Act of Congress approved May 10, 
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1872, and that the labor done and improvements made thereon 
by the applicant and his grantors exceed five hundred dollars 
in value. 



Subscribed and sworn to before me, this day of .... 

A.D. 187- 



Form J. 

[Mining Act, May 10, 1872.] 

STATEMENT AND CHARGE OF FEES. 



.— of.:.. , 

88. 



f.:._ ) 

County of j 

being first duly sworn according to law, deposes and 

says that he is the applicant for patent for the lode in 

mining district, county of of under the provi- 
sions of the Act of Congress approved May 10, 1872, and that 
in the prosecution of said application, he has paid out the fol- 
lowing amount, viz: To the credit of the Surveyor-general's 

onice $ , for surveying $ , for filing in the local land 

oflice $ , f or publication of notice $ , and for the land 

embraced in his claim $ 



Subscribed and sworn to before me, this day of 

A.D. 187.. 

[seal.] , 

Notary Public. 





Form K. 

[Mining Act, May 10, 1872. ] 

PROOF OF OWNERSHIP AND POSSESSION IN CASE 
OF LOSS 05 ABSENCE OF MINING RECORDS. 

County of 77- f J **' 

and , each for himself, and not one for 

the other, being first duly sworn according to law, deposes and 
says, that he is a citizen of the United States, over the age of 

twenty-one years, and a resident of county, , and has 

resided in . mining district, wherein the . mine is situ- 
ate, since day of , 18. -. That since said date he has 

been acquainted with the mine, and with the possessors 

and workers thereof. That said mine was located and has been 
possessed and worked in accordance with the customs and 
usages of miners in said district, and in conformity with the 
rules and regulations regulating the location, holding and work- 
ing of mining claims, in force and observed in the State of 
. That there are no written records known to deponent 
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existing in said mining district. That affiant is credibly in- 
formed and believes that the mine was located in the year 

18., and that if any record was made of said location, and of 
the names of locators, the same has not been in existence for a 
long number of years past, and that by reason thereof the 
names of locators cannot now be ascertained, and no abstract 
of title from locators to the present owner can be made. That 
the possession of applicant and his predecessors in interest of 

said mine, has been actual, notorious, and continuous, to 

the positive knowledge of deponent, since his residence in said 
mining district, and that such possession has been perfected 
and maintained, in conformity with mining usages and customs, 
and has been acquiesced in and respected by the miners of the 

said district. That applicant's right to the said mine is 

not in litigation within the knowledge of affiant, and that no 
action or actions have been commenced, affecting «the right to 
said mine since his acquaintance therewith (and that the time 
for the commencement thereof, as required to be instituted un- 
der the provisions of the Statute of Limitations of the of 

has long since elapsed). That applicant anfl his prede- 
cessors in interest have expended in the improvement, develop- 
ment, and working of said mine, a sum of money exceeding 
dollars, as follows, to wit : . 



Subscribed and sworn to before me, this day of , A. 

D., 187 ., and I certify that the aforenamed *. and are 

credible and respectable persons, to whose affidavits full faith 
and credit should be given. 

[seal.] 



Form L. 

[Mining Act, May 10, 1872.] 

AFFIDAVIT OF CITIZENSHIP. 

of .... , ) 

County of , ]" ^ . 

• ■ 

being first duly sworn according to law, deposes 

and says, that he is the applicant for patent for min- 
ing claim, situate in mining district, county of , 

that he is a na citizen of the United States, born in the 

county of --„., State of , in the year 18--, and is now a 

resident at . 

Subscribed and sworn to before me, this _-.. day of , A. 

D., 187.. 

[seal] .--- 

[Note. — See paragraph 93 of circular dated June 10, 1872. Naturalized 
citizens are required to furnish certified copies of their naturalization papers. ] 
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Form M. 

[Mining Act, May 10, 1872.] 

CERTIFICATE THAT NO SUIT IS PENDING. 

.... of .... ) QQ 
County of.... J S8 ' 

I, , clerk of the court in and for county, 

, do hereby certify that there is now no suit or action of 

any character pending in said court, involving the right of pos- 
session to any portion of the mining claim, and that there 

has been no litigation before said court affecting the title to 

said claim, or any part thereof, for years last past, other 

what has been finally decided in favor of . 

In witness whereof, I have hereunto set my hand and affixed 

the seal of said court, at my office in .., this day 

of , A.D. 187.. 

[seal.] , 

Clerk of the Court, 



Form N. 

[Mining Act, May 10, 1872.1 

POWER OF ATTORNEY. 

Know all men by these presents, that we and 

,do hereby constitute and appoint as our attor- 
ney in fact, for us and in our names to make application to the 
United States for the entry and purchase of certain government 

lands, in mining district, county, . of , known 

as the mining claim and premises ; and to have the same 

surveyed, and to take any and all steps that may be necessary 
to procure from the government of the United States a patent 
to the said lands and premises, granting the same to us. And 
to do all other acts appertaining to the said survey and entry 
aforesaid, as we ourselves could do by our own act, and in our 
own proper person. 

In -witness whereof, we have hereunto set our hands and 
affixed our seals the day of , A D. 187.. 



of . aa 

88. 



f .... } 

County of ...*. \ 
Personally appeared, etc. (usual acknowledgment.) 



Form O. 

[Mining Act, May 10, 1872.] 

PROTEST AND ADVERSE CLAIM. 

United States Land Office, ..... of ..... 

In the matter of the application of for a United 

States patent for the lode or mining claim and the land and 
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premises appertaining to said mine, situated in the mining 

district in , county of . 

To the Register and Receiver of the United States Land Office 

at , and to the above named applicant for patent for the 

lode. 

You are hereby notified that , of the city of , 

county of , and of , and a citizen of the United 

States of America, is the lawful owner, and entitled to the posses- 
sion of hundred feet of the said lode or mine described 

in said application, as shown by the diagram posted on said claim, 
and the copy thereof filed in the land office with said applica- 
tion, and as such owner this contestant, the said , 

does protest against the issuing of a patent thereon to said ap- 
plicant, and does dispute and contest the right of said applicant 
therefor. 

And this contestant does present the nature of his adverse 
claim, and does fully set forth the same in the affidavit hereto 
attached, marked exhibit " A," and the further exhibits there- 
unto attached, and made part of said affidavit. 

The said therefore respectfully asks the said Reg- 
ister and Receiver that all further proceedings in the matter be 
stayed, until a final settlement and adjudication of the rights of 
this contestant can be had in a court of competent jurisdiction. 

(Place and date.) 

["Exhibit "A."] 
*-- of .... ) 
County of j 88 ' 

— J being first duly sworn, deposes and says, that he is 

a citizen of the United States, born in the State of , and 

now residing in , that he is the contestant and protestant 

named in, and who subscribed the notice and protest hereto 
annexed. Affiant further says that he is the owner by purchase 
and in possession of the (adverse) lode or vein of quartz and 

other rock in place, bearing and other metals. That said 

lode is situated in the mining district, county, 

of . 

(The history of the lode may be given, if deemed advisable, 
as follows :) 

This affiant further says, that on the day of its location the 
premises hereinafter described were mineral lands of the public 
domain, and entirely vacant and unoccupied, and were not 
owned, held, or claimed by any person or party as mining 
ground or otherwise, and that while the same were so vacant 

and unoccupied and unclaimed, to wit: On the day of 

, 18.. (name locators), each and all of them being citizens 

of the United States, entered upon and explored the premises, 

discovered and located the said lode, and occupied the 

same as mining claims. That the said premises so located and 
appropriated consist of thousand feet in a erly direc- 
tion, and thousand feet in a erly direction, together 

with all the dips, spurs, angles, depths, widths, offshoots and 
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variations, as will fully appear by reference to the notice of loca- 
tion, a duly certified copy whereof is hereunto annexed, marked 
Exhibit " B," and hereby made a part of this affidavit. That 

said locators, after the discovery of said lode, drove a 

stake on said lode on the discovery claim, erected a monument 
of stone around said stake, and placed thereon a written no- 
tice of location, describing the claim so located and appropri- 
ated, giving the names of the locators and quantity taken by 
each, and after doing all the acts and performing all the labor 
required by the laws and regulations of said .... mining dis- 

trictand territory of , the locators of said lode caused said 

notice to be filed and recorded in the proper books of' record in 

the Recorder's office in said district on the . day of , 

18... 

Affiant further says, that the said locators remained contin- 
uously in possession of said lode, working upon the same, and 

within months from the date of said location had 

done and performed work and labor on said location, in mining 

thereon and developing the same, of more than days work, 

and expended on said location more than hundred dollars, 

and by said labor and money expended upon the said mining 
location and claim, had developed the same, and extracted 
therefrom more than tons of ore. 

And affiant further says, that said locators, in all respects, 
complied with every custom, rule, regulation, and requirement 
of the mining laws, and every rule and custom established and 
in force in said .... mining district, and thereby became and 
were owners (except as against the paramount title of the United 
States) and the rightful possessors of said mining claims and 
premises. 

And this affiant further says, that said locators proved and 
established to the satisfaction of the Recorder of said .... 
mining district, that they had fully complied with all the rules, 
customs, regulations, and requirements of the laws of said dis- 
trict, and thereupon the said Recorder issued to the locators of 

said lode, certificates confirming their titles and rights to 

said premises. , 

That the said lode was located and worked by the said loca- 
tors as tenants in common, and they so continued in the right- 
ful and undisputed possession thereof, from the time of said 

locations until on or about the day of , 18.., at which 

time the said locators and owners of said lode formed and 

organized under the laws of the State (or territory) of , 

and incorporated under the name of the " " and on the 

day of ...., 18.., each of the locators of said lode con- 
veyed said lode, and each of the rights, titles, and interests in 
and to said lode, to said " mining company." 

On the said .... day of 18.. the said company entered into 

and upon said lode and was seized and possessed thereof 

and every part and parcel of the same, and occupied and mined 

thereon until the day of 18.., at which time the said 

mining company sold and conveyed the same to this 

affiant, which said several transfers and conveyances will fully 
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appear by reference to the abstract of title and paper hereto 
attached, marked exhibit " D" and made a part of this affidavit. 

(In case of individual transfers.) And this affiant further 
says that the said Richard Roe who located claim No. 1 north- 
westerly of the said lode and the said John Doe who 

located claim No. 2 north-westerly thereon, were seized and 
possessed of said claims, and occupied and mined thereon until 

the day of 18. w, at which time the said Richard Roe 

and John Doe sold, and conveyed the same to John Smith, 
and thereupon the said John Smith was seized and possessed 
of said mining claims and locations, and occupied and mined 

thereon until the day of .... 18.., at which time the said 

John Smith sold, and conveyed the same to this affiant as will 
fully appear by reference to the abstract of title and paper 
hereto attached, marked exhibit "D", and which this affiant 
hereby makes a part of this his affidavit. 

Affiant further says, that he is now and has been in the occu- 
pation and possession of the said lode, since the day 

of 18. . , and that said lode and mining claims were located, 

and the title thereto established several -..- before said ap- 
plied for) .... lode was located. (In case the history of the 
lode is not traced, the, following may be inserted): And the 
record title to said (adverse) lode is in this affiant, as will fully 
appear by reference to the abstract of title and paper hereto 
attached, marked exhibit "D," and which this affiant hereby 
makes a part of this his affidavit. 

Affiant further says, that said lode, as shown by the 

notice and diagram posted on said claim, and the copy thereof 

filed in the U. S. Land Office, at said with said application 

for a patent crosses and overlaps said lode, and embraces 

about hundred feet in length, by hundred feet in 

width of the said lode, the property of this affiant as fully 

appears by reference to the diagram or map duly certified by 

U. S. deputy surveyor, hereto attached, marked exhibit 

"0," and which diagram presents a correct description of the 
relative locations of the said Adverse) lode, and of the (pre- 
tended) (applied for) lode. 

Affiant further says, that he is informed and believes that 
said applicant for patent well knew that the affiant was the 
owner in possession and entitled to the possession of so much 
of said mining ground embraced within the survey and diagram 
of said applications, as is hereinbefore stated, and that this 
affiant is entitled to all the and other metals in said (ad- 
verse) lode, and all that may be contained within a space of 

feet on each side of said (adverse) lode. 

And affiant further says, that this protest is made in entire 
good faith, and with the sole object of protesting the legal 
rights and property of this affiant in the said (adverse) lode and 
mining premises. 



«* 



Subscribed and sworn to before me, this day of ...., 

A. D. 187.. 
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[Surveyor's Certificate.] 

On the diagram marked exhibit "C," the Surveyor must 
certify in effect as follows : 

I hereby certify, that the above diagram correctly represents 

the conflict claimed to exist between the . and lodes, 

as actually surveyed by me. And I further certify, that the 
value of the labor and improvements on the (adverse) lode, 
exceeds five hundred dollars. 

[Place and date.] , 

XJ. S. Deputy Surveyor. 

Form P. 

L Mining Act, May 10, 1872.] 

NON-MINERAL AFFIDAVIT. 
County of 



} 



....of.... r8S " 

— • , being duly sworn according to law, deposes and says 

that he is the identical ..., who is an applicant for gov- 
ernment title to the ; that he is well acquainted with the 

character of said described land, and with each and every legal 
subdivision thereof, having frequently passed over the same ; 
that his knowledge of said land is such as to enable him to tes- 
tify understandingly with regard thereto ; that there is not, to 
his knowledge, within the limits thereof, any vein or lode of 
quartz or other rock in place, bearing gold, silver, cinnabar, lead, 
tin, or copper, or any deposit of coal ; that there is not within 
the limits of said land, to his knowledge, any placer, cement, 
gravel, or other valuable mineral deposit ; that no portion of 
said land is claimed for mining purposes under the local cus- 
toms or rules of miners, or otherwise ; that no portion of said 
land is worked for mineral during any part of the year by any 
person or persons ; that said land is essentially non-mineral 
land, and that his application therefor is not made for the pur- 
pose of fraudulently obtaining title to mineral land, but with 
the object of securing said land for agricultural purposes. 



Subscribed and sworn to before me this day of , 

A.D. 187.; and I hereby certify that the foregoing affidavit was 

read to the said previous to his name being subscribed 

thereto ; and that deponent is a respectable person to whose 
affidavit full faith and credit should be given. 



Form Q. 

[Mining Act, M&J 10, 1872.] 

PROOF THAT NO KNOWN VEINS EXIST IN A PLACER 

MINING CLAIM. 

State of , ) 

County of...., J 88t 

. and , of the said county and State, being 
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first duly sworn, each for himself, deposes and says, that he is 

well acquainted with the placer mining claim, embracing' 

(legal subdivisions), situated in the mining district, in the 

county of , and State of , owned and worked by 

, applicant for United States patent; that for many years 

he has resided near, and often been upon the said mining" 
premises, and that no known vein or veins of quartz, or other 
rock in place, bearing gold, silver, cinnabar, lead, tin, or cop- 
per, exist on said mining claim, or on any part thereof, so far 
as he knows, and he verily believes that none exist thereon. 
And further, that he has no interest whatever in the said placer 
mine of 



[To be sworn to before an officer using a seal.] 
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Adverse Claim Rejected because unaccompanied by a 
gurvey made and certified by a United States Deputy 
Surveyor. 

Department op the Interior, 
* General Land Office, Washington, July 17, 1873. 

Begister and Beceiver, Prescott, Arizona : 

Gentlemen : This office has examined the papers in the 
matter of the application of the Tiger Silver Mining Com- 
pany, for patent for 1,200 linear feet of the Tiger lode, 
situated in Tiger Mining District, Yavapai County, Arizona. 

The application for patent was filed with the local land 
officers on the first April, 1873. The agent for the appli- 
cant filed proof of compliance with the mining law, and an 
abstract of title from the office of the County Becorder, 
showing the record title to the premises claimed to be in 
the applicant for patent. 

On the thirty-first May, 1873, and before the expiration 
of the sixty davs publication required by law, Calvin Jack- 
son for himself, W. J. Tompkins, H. H. Partridge, and G. 
D. Kendall, by J. H. Park as agent, filed a protest against 
the issuance of a patent for said Tiger lode, alleging that 
200 feet of the said lode and premises, as described in the 
application, belongs to them. 

This protest or adverse claim is not made out in accord- 
ance with the law and instruction from this office, and can- 
not operate as a bar to the issuance of a patent as applied 
for. 

The seventh section of the mining act of May 10, 1872, 
declares "that where an adverse claim shall be filed dur- 
ing the period of publication, it shall be upon oath of the 
person or persons making the same, and shall show the 
nature, boundaries, and extent of such adverse claim," etc. 

The instructions of this office, contained in circular of 
June 10, 1872, paragraph forty-nine, require that in "order 
that the ' boundaries' and 'extent' of the claim may be 
shown, it will be incumbent upon the adverse claimant to 
file a plat, showing his claim and its relative situation or 
position, with one against which he claims, so that the ex- 

22 
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tent of the conflict may be the better understood. This 

Slat must be made from an actual survey by a United States 
eputy surveyor, who will officially -certify thereon to its 
correctness, and in addition there must be attached to such 
plat of survey a certificate or sworn statement by the sur- 
veyor, as to tne approximate value of the labor performed 
or improvements made upon the claim of the adverse 
partv, etc. 

There is nothing with the papers in this case to show that 
"an actual survey" was made of the premises claimed by 
the adverse claimants. A plat was filed, but no surveyor 
has officially certified thereon, as to its correctness. There 
is no certificate or sworn statement by a surveyor, "as to 
the approximate value of the labor performed or improve- 
ments made upon the claim of the adverse party," either 
attached to the plat or on file with the case. * 

The protestants allege that they were prevented from 
having a survey made, "as the agent of said Tiger silver 
mining company refused to allow the deputy surveyor, C. 
B. Foster, whom these claimants had engaged to survey and 
plat the same, to go on to the plat and survey of said com- 
pany for that purpose." 

With the papers in the case is found an affidavit of C. 
Burton Foster, who swears that he is the deputy mineral 
surveyor, and that these adyerse claimants never made ap- 
plication to him for an official survey of any part of the 
claim described. 

No evidence is on file, showing that Calvin Jackson is the 
authorized agent for Partridge and Tompkins, nor does it 
appear that J. H. Parks, as agent for G. D. Kendall, made 
oath to the adverse claim, as required by the law. 

Edward W. Wells, before whom Jackson makes oath, 
signs as "Clerk District Court, Yavapai County, Arizona, " 
but there is no seal attached to the jurat. 

Parties, to have their adverse claims considered, must 
comply with the law and instructions, as fully set forth in 
circular of June 10, 1872. 

You will notify all parties in interest that the said protest* 
ants, in the opinion of this office, have failed to make out 
such an adverse claim as is contemplated' by the seventh 
section of the act of May 10, 1872. 

Your action, in allowing the entry of the premise* claimed, 
is accordingly approved. 

Should no appeal be taken within sixty days horn ctete 
of notification, you will so notify this office, when patent 
will issue to the applicant. 

Very respectfully, 

Willis Dbummond, Commissioner. 
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Department of the Interior, 

Washington, D. C, December 11, 1873. 

Sib: I have examined the appeal of Calvin Jackson, etal., 
from your decision of July 17, 1873, rejecting their adverse 
claim to the application of the Tiger silver mining com- 
pany, for patent for 1,200 feet of tne Tiger lode, situated 
in the Tiger district, Yavapai County, Arizona. 

I affirm your decision, and herewith return the papers 
transmitted with your letter of the twenty-eighth of October 
last. 

Very respectfully, 

C. Delano, Secretary. 
Hon. W. Drummond, Commissioner General Land Office. 



Proceedings to Secure the Conviction of Agricultural 
Claimants Guilty of Perjury in Making Entries. 

Department of the Interior, 
General Land Office, Washington, D. C, Dec 11, 1873. 

S. J. Hubbard, Esq., Trinidad, Colorado : 

Sib : In reply to your communication of the twenty-eighth 
ultimo,* I have to state that the Begister and Receiver at 
Pueblo, Colorado, have this day been instructed to withhold 
from sale, as agricultural land, all lands situated in town* 
ships lying south of township twenty-three, south and west 
of range sixty-two west, Colorado, until the non-mineral 
character of said lands has been established, in accordance 
with circular instructions from this office. 

If this office should become convinced that any townships 
have become included in this withdrawal which are clearly 
agricultural, such townships will be relieved from suspen- 
sion. 

You state that many frauds have been committed in the 
matter of securing title to public lands, and suggest that 
the U. S. Attorney could secure the conviction of certain 
parties if he should take the matter in hand. 

If parties have been guilty of perjury in the matter of 
making their proof, and have falsely made oath in regard to 
the character of the land embraced by their entries, their 
cases should be brought to the attention of the grand 

Any assistance which can be rendered by this office to 
secure the conviction of guilty parties will be gladly fur- 
nished, and copies of papers transmitted when needed. 

I inclose herewith a blank form of an affidavit required of 
each party who seeks to obtain government title under the 
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laws regulating the disposal of agricultural land, by which 
it will be seen that it is impossible for a party to secure 
title to land known to contain coal, or any other valuable 
mineral deposit, under the laws regulating the disposal of 
agricultural land, without being guflty of perjury. 

Very respectfully, 

Tour obedient servant, 
Willis Drummond, Commissioner. 



Application for Patent Rejected, because the Plat did 
not Show Accurately the Boundaries of the Claim, 
and the Abstract of Title was Defective. 

Department of the Interior, 
'General Land Office, Washington, D. C, Jan.6 , 1874. 

Register and Receiver, Carson City, Nevada : 

Gentlemen : On the thirty-first ultimo, the attorney for 
the Segregrated Belcher mining company filed in this 
office a "request that the Surveyor-general of the State of 
Nevada be instructed to correct the plat and field notes of 
his survey of the mining premises claimed by the applicant, 
and for which a patent is requested, in order that said plat 
and field notes may be intelligent and in conformity to law, 
and the regulations of the land office, and correctly and ac- 
curately show the boundaries of said claim." This request 
cannot be granted. Either the Segregated Belcher mining 
company have complied with the law in the matter of filing 
with their application for patent " a plat and field notes of 
the claim or claims in common, made by or under the direc- 
tion of the United States Surveyor-general, showing accu- 
rately the boundaries of the claim," and no corrections are 
necessary, or they have failed to comply with the law by 
filing with their application " a plat and field notes of the 
claim * * * * showing accurately the boundaries of 
the claim." That said company failed to comply with the 
law, and did not file a survey "showing accurately the 
boundaries of the claim," seems to be acknowledged by 
both the applicant for patent and the adverse claimant, and 
in my opinion no such plat or field notes were filed as the 
law requires. This matter, however, will be considered 
more fully in deciding upon the merits of the case. The 
facts in this case are as follows : 

On the nineteenth April, 1873, the Segregated Belcher 
mining company, filed in your office an application for pat- 
ent for " one hundred and sixty linear feet along the course 
of the vein or lode, with all its dips, angles and variations, 
and in extenj; laterally, as shown by the amended diagram." 
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In the notice posted upon the claim and in the Register's 
office, the claim is described as embracing one hundred and 
sixty feet of the Com stock lode, with two hundred feet on 
each side of said vein or lode for the convenient working of 
the same ." 

In the field notes of survey accompanying said applica- 
tion, the claim for which a patent is sought, .is described as 
follows, viz: 

"Lying between two end lines, one of which, being the 
north line, begins at Post No. 1 * * and runs from cen- 
ter of said Post No. 1 along the south line of the Belcher 
company's claim N. 62° W., passing through the center of 
Post No. 3 at 300 feet, and S. 62° E., passing through Post 
No. 2 at 267 T V feet, and the other of wnich, being the south 
line, begins at center of Post No. 4, which bears from Post 
No. 1 S. 28° W. 160 feet v and runs from said Post No. 4 N. 
62° W., passing through the center of Post No. 6 at 300 
feet and 12 inches south of the north side of the south 
compartment of the Segregated Belcher shaft at about 570 
feet, and S. 62° E., passing through the center of Post No. 
5 at 285.fr feet. 

"The area of the claim is estimated at two acres." 

In neither the plat nor field notes are the exterior bound- 
aries of the claim shown, nor their length stated in full. 

The only evidence of publication in this case is the cer- 
tificate of the Begister that the notice accompanying his 
certificate was published in the Gold Hill Daily News, for 
the period of sixty days. 

The description of said claim, in the printed notice, 
agrees with that given in the application. 

The sixth section of the mining act of May 10, 1872, de- 
clares the manner in which government title may be obtained 
to mining claims, and requires the party to file with his 
application "a plat and field notes of the claim or claims 
in common, made by or under the direction of the United 
States Surveyor-general, showing accurately the boundaries 
of the claim or claims, which shall be distinctly marked 
by monuments on the ground." 

In case of this application, no plat or field notes have 
been filed, "showing accurately the boundaries of the 
cl^im," and no evidence has been furnished that the exte- 
rior boundaries of the claim have been " distinctly marked 
by monuments on the ground." 

It is true that six posts or monuments are referred to in the 
description of the premises, in the plat and field notes and 
published notice, but in no place is it asserted that Posts 
Nos. 2, 3, 5 and 6 are placed at the four corners of the 
claim. On the contrary, the field notes state that the 
northern end line passes through Posts Nos. 2 and 3, and 
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that the southern end line passes through Posts Nos. 5 and 
6. The field notes describe the southern end line as not 
only " passing through the center of Post No. 6 at 300 
feet/' hut extending to a point "twelve inches south of the 
north side of the south compartment of the Segregated 
Belcher shaft at about 570 feet" from said Post No. 6. 

The end lines of the claim, as represented upon the plat, 
are at least 1,500 feet in length, but the fall width of the 
claim is not shown. 

To patent the claim as presented, would be equivalent to 
issuing a patent for 160 feet of the Gomstock loae, together 
with a strip of surface ground of indefinite width, having 
neither an eastern or western limit. 

The length of the claim along .the line of the lode being 
160 feet, the width could not exceed 644J feet, to embrace 
an area of two acres. 

By the abstract of title on file, from the office of the 
County Recorder of Storey County, Nevada, it appears that 
H. Comstock, E. Belcher, J. M. Baldwin, and L. B. Aber- 
nathie, on the twenty-fourth May, 1859, located 1,300 linear 
feet of said lode. It also appears that many different par- 
ties became the owners of portions of said lode, by pur- 
chase from the original locators and their grantees, and that 
on the first September, 1861, the southerly 160 feet of said 
location were segregated and divided from the remainder of 
the claim, and set off to Eobert Apple and D. Schneider. 
It does not appear, however, that the following named par- 
ties, having record title to a portion of said claim, joined 
in the deed to Apple and Schneider, or that they have ever 
conveyed the interest which they held in said premises, viz: 
Albert Fonda, John Gray, James N. Olney, William R. 
MoCall, Wm. Ward Battles, August Compte, E. C. Brooks, 

F. Fj. Baws, Michael McDermott, R. C. Wilcox, Stew and 
Meline, Charles W. Hastings, Sarah R. Palmer, Mrs. R. 

G. Knox, J. A. Osborne, and Charles Short. 

On the nineteenth July, 1865, the Segregated Belcher 
company purchased from the grantees of Apple and Schnei- 
der said 160 feet. 

By the foregoing, it will be seen that the Segregated 
Belcher mining company have neither complied with the 
law nor instructions 'of this office, and no patent can is?ue 
upon said application, for the following reasons, viz: 

Said company did not file with its application for patent 
"a plat and field notes of the claim * * * made by or 
under the direction of the United States Surveyor-general, 
showing accurately the boundaries of the claim." Neither 
did the published notice, nor the plats posted upon the 
claim and in the Register's office, show " accurately the 
boundaries of the claim." 

Second. The abstract of title from the office of the County 
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Becorder of Storey County, Nevada, does not show that all 
of the parties having record title to the premises originally 
located by E. Belcher et cd., have conveyed their respective 
interests to Apple and Schneider, or their grantees, from 
whom the Segregated Belcher mining company purchased 
the 160 feet in question. 

Said application for patent is accordingly rejected. 

On the eighteenth June, 1873, and before the expiration 
of the sixty days notice by publication the Leviathan mining 
company, by its president, James J. Bobbins, filed an ad- 
verse claim against said application for patent, and com- 
menced suit against said Segregated Belcher mining com- 
pany, on the fifteenth July, 1873, in the Circuit Court of 
the United States for the itfinth Judicial District in and for 
the district of California. 

On the same day that said adverse claim was filed) the 
Register informed all parties in interest of the filing thereof, 
and informed the adverse claimants that they would be re- 

auired to commence suit in accordance with the law, or 
leir adverse claim would be considered waived. 

On the seventeenth July, 1873, the Segregated Belcher 
mining company, filed with you an appeal from the action 
of the Register and Receiver, and the order made by them 
on the eighteenth day of June, allowing said adverse claim 
to be filed, and staying all proceedings upon said applica- 
tion until the matters in controversy should be settled in a 
court of competent jurisdiction* 

The seventh section of the mining act of May 10, 1872, 
declares: "That where an adverse claim shall be filed dur- 
ing the period of publication, it shall be upon oath of the 
person or persons making the same, and shall show the 
nature, boundaries and extent of such adverse claim." 

Said adverse claimant is an incorporated company, as 
appears by a copy of the certificate of incorporation. It 
also appears that James J. Robbing was the president of 
said Leviathan mining company at the date of filing said 
adverse claim, and that he was duly authorized in behalf 
of said company to file an adverse claim against said appli- 
cation. 

In his sworn statement, said James J. Robbins alleges 
that the Leviathan mining company is the owner and in the 
actual possession of the Leviathan lode ; that said Levia- 
than company and its grantors have occupied and improved 
the premises claimed by them in accordance with the min- 
ing rules, customs, and regulations in force in the mining 
district where such claim is situate. 

That more than five hundred dollars have been expended 
upon the premises claimed by the Leviathan company in 
actual l^bor and improvements. That the premises de- 
scribed in said application for patent conflict with and em- 
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brace a part of the premises claimed by the Leviathan 
company ; and that the ledge or lode claimed by the Seg- 
regated Belcher mining company " is not at any point npon 
the surface within seven hundred (700) feet of the point of 
commencement of the said survey of applicant, as indi- 
cated by posts numbers one and four in said plat and field 
notes." 

By an abstract of title from the office of the county re- 
corder of Storey County, Nevada, it appears that Isaac 
Watson and nine others located two thousand linear feet 
of the Leviathan lode, May 19, 1863 . 

It appears from said abstract that the Leviathan com- 
pany purchased said premises front W. H. Patterson, but 
it does not appear that Theo. S. Bead and W. J. Albian, 
two of the original locators, ever conveyed the interest 
which they acquired by virtue of location to said Patterson, 
his grantors, or any other persons. 

The adverse claimants also filed a plat and the field notes 
of a survey of said Leviathan lode, made by Hugo Hoch- 
holjjer, u. S. Deputy-surveyor, which show the relative 
positions of the two claims. 

Indorsed upon said plat and field notes of survey is the 
certificate of said Deputy-surveyor that the amount of im- 

Srovements upon said Leviathan lode exceeds five hundred 
ollars, and that the plat and field notes are correct. 

This plat shows that the southerly end of the Leviathan 
claim is crossed at nearly right angles by the survey of the 
Belcher claim, although the Leviathan survey lies easterly 
of posts numbers two and five, hereinbefore referred to. In 
short, the Leviathan mining company have asserted such 
an adverse claim as is contemplated by the mining act of 
May 10, 1872, and it would have been necessary to suspend 
proceedings upon said application for patent until the con- 
troversy had been " settled or decided by a court of com- 
petent jurisdiction or the adverse claim waived," had the 
Segregated Belcher mining company complied with the law 
and instructions in the matter of making out their applica- 
tion for patent, which they have not. 

You will, therefore, inform all parties in interest that 
said application for patent is rejected, and allow sixty days 
from the date of your notification within which an appeal 
may be taken to the Hon. Secretary of the Interior. 

Should the Segregated Belcher mining company desire 
to commence de novo, they will, of course be permitted to 
do so, upon their full compliance with the law and instruc- 
tions. 

Tou will acknowledge the receipt hereof and report what 
action is taken in the premises. 

Very respectfully, 

Tour obedient servant, 
Willis Dbummond, Commissioner. 
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ing regions 82 
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